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INTRODUCTION 


CHAPTER  ONE 

PROPERTY  IS  RIGHTS  NOT  THINGS 


These  materials  are  designed  to  achieve  two  principal  purposes.  First,  most  of  the  chapters  deal 
with  the  basic  principles  of  the  common  law  of  real  property  (land  law).  In  this  area  they  deal  both 
with  traditional  common  law  "ownership"  and  rights  less  than  ownership  (including  leasehold 
relationships),  and  with  common  law  aboriginal  title.  Second,  principally  in  the  first  two  chapters, 
the  materials  examine  the  nature  of  property.  They  ask  what  the  word  "property"  means  to  a 
lawyer,  and  examine  how  the  courts  deal  with  claims  that  things  not  previously  considered  to  be 
"property"  should  be  made  so. 

While  in  one  sense  these  two  purposes  are  distinct  (land  is  obviously  property  in  common  law 
societies)  in  another  sense  they  are  intimately  related.  This  is  because  while  land  is  "property", 
we  will  see  that  the  rights  of  owners  are  contested  matters.  Thus  your  study  of  the  rules  regulating 
the  uses  of  real  property  should  be  carried  out  against  the  background  of  the  more  general  and 
theoretical  material  dealt  with  in  the  first  two  chapters. 

The  first  proposition  we  will  examine  is  contained  in  the  title  to  this  chapter  -  "property  is  rights 
not  things".  For  lawyers,  the  word  "property"  refers  to  that  set  of  rules  which  govern  "the 
relations  among  people  regarding  the  control,  use  and  transfer  of  valued  resources":  Singer, 
Property  Law,  p.  xxxvii.  It  is  useful  to  break  down  this  definition  into  its  constituent  parts,  and 
expand  briefly  on  each: 

(a)  Property  is  a  "set  of  rules".  Lawyers  are  interested  not  in  the  "things",  the  resources  which 
are  the  objects  of  property  law,  but  in  the  rules  which  govern  how  those  resources  are  to  be  used. 

(b)  Property  rules  govern  "relations  among  people" .  Property  rules  allocate  rights  in  things  to  and 
among  people.  These  property  entitlements  are  never  absolute.  The  rules  vary  depending  on  the 
thing  being  regulated,  the  type  of  entitlement  (see  "c"  below),  and  the  relationship  involved. 

(c)  Property  rales  govern  "control,  use  and  transfer".  Property  rales  therefore  deal  with  various 
kinds  of  entitlements.  Principally  they  involve  rights  to  use  (and  limits  on  those  rights),  rights  to 
exclude  others  from  using,  and  rights  to  transfer. 

(d)  Property  rales  concern  "valued  resources".  But  this  is  somewhat  tautological,  because  for  the 
most  part  a  resource  is  not  valued  until  property  rules  are  applied  to  it.  But  that  is  the  point  - 
property  law  concerns  itself  with  which  things  should  be  the  subject  of  property. 

One  further  general  point,  not  expressly  included  in  the  definition  above,  should  be  added  here. 
In  addition  to  not  being  absolute,  property  rules  are  not  static.  They  vary  according  to  time,  place, 
and  context.  They  therefore  represent  one  way  of  responding  to  social  conflict. 
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THE  CATEGORISATION  OF  PROPERTY  IN  THE  COMMON  LAW 


The  principal  traditional  distinction  in  the  common  law  of  property  is  that  between  REAL 
PROPERTY  (land)  and  PERSONAL  PROPERTY  (all  other  forms  of  property).  This  is  actually 
a  distinction  which  derives  from  medieval  forms  of  civil  procedure  -  different  actions  were 
available  to  sue  in  relation  to  land  than  were  available  for  all  other  actions. 

Whatever  its  origins,  this  distinction  still  governs  the  way  in  which  property  is  categorised  in  the 
common  law.  Real  property  is  further  sub-divided  into  corporeal  hereditaments  -  essentially  the 
estates  system  described  in  chapter  three  -  and  incorporeal  hereditaments  -  interests  less  than  title 
such  as  easements  and  covenants,  described  in  chapters  six  and  seven. 

Personal  property  is  usually  sub-divided  into  the  categories  of  choses  in  possession  and  choses  in 
action,  which  translates  as  tangibles  and  intangibles.  "Intangibles"  means  such  "things"  as 
copyright,  trademarks,  patents,  stocks,  bonds,  corporate  shares,  a  right  to  enforce  a  debt,  a  claim 
to  pension  payments  in  the  future,  even  though  some  of  them  have  tangible  manifestations  -  a 
share  certificate,  for  example.  In  Canada  a  bank  note  is  a  sui  generis  entity,  not  categorised  as 
either  a  chose  in  possession  or  a  chose  in  action. 

Note  the  use  of  the  word  "traditional"  in  the  first  sentence  of  this  note.  The  real-personal 
distinction  does  not  include  aboriginal  rights  to  land,  and  it  is  unclear  where  these  should  go. 
They  might  be  seen  as  a  third  principal  category  under  real  property  -  they  are  certainly  not 
corporeal  or  incorporeal  hereditaments.  It  is  more  likely  that  they  should  be  seen  as  unique 
interests,  adding  a  third  general  category  to  the  real-personal  distinction. 
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NOTES 

1)  In  Committee  for  the  Commonwealth  of  Canada  v.  Canada  (1991),  77  D.L.R.  (4th)  385 
(S.C.C.)  the  Supreme  Court  of  Canada  dealt  with  the  issue  of  whether  the  federal  government 
could  bar  people  from  distributing  political  propaganda  and  soliciting  membership  at  an  airport. 
As  this  was  an  action  against  government  regulation  the  case  turned  on  the  freedom  of  expression 
guarantee  in  the  Charter  of  Rights.  The  Court  held  that  the  Charter  protects  the  right  to  expressive 
activity  in  public  airports.  The  judges  did  not  agree,  however,  on  much  else,  and  six  separate 
opinions  were  given.  For  current  purposes  the  judgments  of  Lamer  C.J.C.,  L'Heureux-Dube  J. 
and  McLachlin  J.  are  important.  L'Heureux-Dube  J.  held  that  there  was  a  prima  facie  right  to 
expression  on  all  government  property,  and  that  any  limitations  must  be  justified  under  section 
1  of  the  Charter,  the  limitation  provision.  Lamer  C.J.C.  and  McLachlin  J.  both  held  that  there 
was  an  "internal"  limitation  within  the  freedom  of  expression  guarantee.  Lamer  C.J.C.  found  that 
while  government  property  was  not  like  private  property,  and  was  presumptively  a  place  where 
an  individual  had  a  right  to  express  opinions,  he  or  she  could  do  so  only  if  the  form  of  the 
expression  was  compatible  with  the  function  of  the  place  and  did  not  interfere  with  the  ordinary 
workings  of  the  airport  and  the  interests  of  the  airport  authorities  and  passengers.  McLachlin  J. 
focused  both  on  the  nature  of  the-  expression  and  on  the  forum.  Some  government  property  was 
traditionally  "private",  some  traditionally  "public".  Once  it  was  established  that  the  property  in 
question  was  the  latter,  and  that  the  expression  promoted  one  of  the  purposes  for  having  a 
guarantee  of  freedom  of  expression,  there  was  prima  facie  a  breach,  and  any  limitation  had  to  be 
justified  under  section  1 . 
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CHAPTER  TWO 

WHICH  RIGHTS  IN  WHICH  THINGS? 


INTRODUCTION 


This  chapter  is  about  novel  claims  for  property  rights.  That  is,  the  cases  involve  courts  deciding 
whether  to  award  property  rights  in  certain  things  to  certain  individuals.  Some  involve  claims  to 
a  substantial  bundle  of  rights,  others  to  a  more  limited  number  of  strands.  In  some  the  contest  is 
essentially  between  private  claimants,  in  others  the  thing  in  question  will  either  be  subjected  to 
a  private  property  regime  or  a  common  property  one.  These  cases  reveal  that  Macpherson  is 
correct  to  suggest  that  "property"  is  a  changing  concept.  In  reading  them,  and  the  discussion  of 
theories  of  property  immediately  below,  it  might  also  be  useful  to  bear  in  mind,  even  if  you  do 
not  agree  with  it,  Macpherson' s  further  assertion  that  the  concept  of  property  is  a  "purposeful" 
one,  that  its  meaning  alters  over  time  because  of  changing  conceptions  about  how  social  interests 
may  best  be  served. 

In  a  part  of  his  "Introduction"  not  reproduced  in  chapter  one,  Macpherson  expands  on  his 
statement  that  although  property  is  an  enforceable  claim  to  the  use  or  benefit  of  something, 
property  rights  do  not  rest  on  force  or  the  threat  of  force  alone.  He  points  out  that  all  societies 
provide  ethical  justifications  for  private  property.  He  states:  "Property  is  controversial . . .  because 
it  subserves  some  more  general  purposes  of  a  whole  society,  or  the  dominant  classes  of  a  society 
and  these  purposes  change  over  time:  as  they  change,  controversy  springs  up  about  what  the 
institution  of  property  is  doing  and  what  it  ought  to  be  doing.  [Thus]  ...  the  institution  ...  of 
property  is  always  thought  to  need  justification  by  some  more  basic  human  or  social  purpose.  The 
reason  for  this  is  implicit  in  two  facts  we  have  already  seen  about  the  nature  of  property:  first,  that 
property  is  a  right  in  the  sense  of  an  enforceable  claim;  second,  that  while  its  enforceability  is 
what  makes  it  a  legal  right  the  enforceability  itself  depends  on  a  society's  belief  that  it  is  a  moral 
right.  Property  is  not  thought  to  be  a  right  because  it  is  an  enforceable  claim:  it  is  an  enforceable 
claim  because  it  is  thought  to  be  a  human  right.  This  is  simply  another  way  of  saying  that  any 
institution  of  property  requires  a  justifying  theory.  The  legal  right  must  be  grounded  in  a  public 
belief  that  it  is  morally  right.  Property  has  always  to  be  justified  by  something  more  basic;  if  it 
is  not  so  justified,  it  does  not  for  long  remain  an  enforceable  claim.  If  it  is  not  justified,  it  does 
not  remain  property. " 
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THEORIES  OF  PROPERTY 


On  the  assumption  that  Macpherson  is  correct  to  stress  the  need  for  justifications  of  property 
regimes,  the  following  pages  will  briefly  review  some  of  the  principal  justifications  offered  by 
political  and  legal  theorists.  This  material  is  included  principally  because  versions  of  these 
justifications  for  and/or  theories  about  property  rights  appear,  explicitly  or  implicitly,  in  the  cases 
which  follow,  and  often  play  a  decisive  role  in  their  outcomes.  This  is  not  a  course  in  philosophy 
or  political  theory  (subjects  which  we  are  not  in  any  event  qualified  to  teach),  so  you  are  not 
expected  to  know  the  intricacies  of  the  theories  presented  (since  we  don't  know  them  either).  But 
a  general  understanding  of  the  ideas  presented  here  is  necessary  because  they  do  inform  legal 
decision-making.  This  is  not  to  say  that  any  particular  theory,  or  any  combination  of  theories, 
necessarily  explains  why  property  law  has  taken  the  form  that  it  has.  Nor  is  reference  to  theory 
intended  to  suggest  that  particular  social  contexts  do  not  inform  what  courts  do.  But  even  where 
analysis  might  suggest  that  a  court  is  strongly  motivated  by  a  desire  to  attack  a  particular  social 
problem,  one  usually  finds  the  decision  itself  making  reference  to  both  precedent  and  theory. 

It  should  be  noted  that  while  many  of  these  theories  are  intended  to  justify  the  very  fact  of  private 
property,  we  are  not  concerned  with  the  institution  of  private  property  as  such.  It  may  or  may  not 
be  a  good  idea,  but  it  is  here,  and  here  to  stay  into  the  foreseeable  future.  But  acknowledging  that 
fact  does  not  give  us  an  answer  to  all  questions  about  the  nature  and  extent  of  property  rights. 
Even  within  a  system  in  which  it  is  acknowledged  that  private  property  provides  the  dominant 
means  of  resource  allocation,  two  problems  in  particular  may  emerge. 

First,  someone  may  claim  that  a  particular  thing,  not  hitherto  considered  to  be  a  suitable  subject 
for  private  property,  should  be  considered  to  be  so.  The  courts  and  legal  theorists  must  then 
grapple  with  whether  to  allow  the  claim,  and  on  what  basis.  Second,  even  when  it  is 
acknowledged  that  a  thing  is  or  should  be  the  subject  of  private  property,  there  may  be  questions 
about  the  extent  of  private  rights.  It  was  this  second  kind  of  question  that  was  at  issue  in  Harrison 
v.  Carswell. 

1)  Labour.  One  of  the  most  commonly-cited  justifications  for  private  property  is  that  it  reflects 
the  rewards  of  labour.  The  theory  goes  back  to  John  Locke,  and  is  variously  referred  to  as  the 
Lockean,  or  labour,  or  desert,  theory.  Locke  argued  that  while  originally  "God  . . .  hath  given  the 
World  to  Men  in  common  ...  for  the  Support  and  Comfort  of  their  being",  individuals  had  a 
natural  right  to  their  own  labour.  When  that  labour  was  mixed  with  a  thing,  the  thing  was 
removed  from  the  state  of  nature  and  became  the  property  of  the  individual  who  had  worked  with 
it.  It  was  this  process  which  transformed  common  property  into  individual  property.  Locke  stated: 
"the  grass  my  horse  has  bit,  the  turfs  my  servant  has  cut,  and  the  ore  I  have  digged  in  any  place 
where  I  have  a  right  to  them  in  common  with  others,  become  my  property  without  the  assignation 
or  consent  of  anybody.  The  labour  that  was  mine,  removing  them  out  of  that  common  state  they 
were  in,  has  fixed  my  property  in  them" .  Locke  appended  a  number  of  qualifications  and  additions 
to  this  theory,  to  deal  with  the  problems  of  limited  resources  and  inequality  of  property 
ownership.  But  we  are  not  concerned  with  studying  Locke,  only  with  the  general  idea  of  awarding 
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property  rights  as  a  reward  for  labour.  You  should  look  for  this  labour  theory  in  particular  in  INS 
v.  AP  and  Victoria  Park,  and  it  also  arises  in  Caratun. 

2)  Occupancy  or  Possession.  Another  justification  that  is  sometimes  offered  for  the  allocation  of 
property  rights  is  that  of  "occupancy",  or  possession.  That  is,  the  person  who  first  controls  or 
occupies  land  or  a  chattel  is  allocated  property  rights.  This  is  a  theory  quite  similar  to  labour,  and 
is  sometimes  conflated  with  it.  That  is,  one  can  argue  that  occupancy /possession  is  either  a  form 
of  labour  or  a  proxy  for  it.  Occupancy /possession  provides  a  good  example  of  a  theory  of  property 
that  functions  not  as  a  general  justification  for  private  property,  but  as  a  justification  for  the 
assignment  of  particular  rights  to  particular  persons.  That  is,  the  fact  that  someone  has  occupied 
land  cannot  in  and  of  itself  persuade  you  that  it  should  be  permissible  to  have  private  rights  in 
land.  But  once  you  have  decided  to  adopt  a  regime  of  private  rights  in  land,  occupancy  may  well 
persuade  you  to  accord  those  rights  to  the  occupier  rather  than  to  another  person.  As  we  will  see 
in  the  next  chapter  and  in  the  later  chapter  on  aboriginal  rights,  there  are  contexts  in  which  these 
notions  play  a  role. 

3)  Utility.  A  third  principal  theory  about  when  to  award  private  property  rights  is  the  principle 
of  utilitarianism.  This  originally  derived  from  Jeremy  Bentham,  who  argued  that  the  guiding 
principle  of  all  social  organisation  should  be  the  principle  of  utility  -  the  greatest  happiness  of  the 
greatest  number,  with  happiness  being  measured  by  the  excess  of  pleasure  over  pain.  More 
particularly,  happiness  was  said  to  consist  of  subsistence,  abundance,  equality  and  security. 
Bentham  recognised  that  there  could  be  conflicts  between  these  ends,  and  he  argued  that 
subsistence  and  security  were  more  important  than  the  other  two,  with  security  pre-eminent.  He 
stated:  "unless  laws  are  made  directly  for  security,  it  would  be  quite  useless  to  make  them  for 
subsistence.  You  may  order  production;  you  may  command  cultivation;  and  you  will  have  done 
nothing.  But  assure  to  the  cultivator  the  fruits  of  his  industry,  and  perhaps  in  that  alone  you  will 
have  done  enough".  Thus  security  in  the  form  of  private  property  was  needed  to  ensure 
subsistence. 

That  was  how  Bentham  justified  the  fact  of  private  property.  In  addition,  he  accepted  as  inevitable 
its  corollary  -  inequality.  While  Bentham  thought  that  equality  in  property  was  a  contributor  to 
happiness,  he  saw  it  as  a  distinctly  lesser  goal:  "We  cannot  arrive  at  the  greatest  good,  except  by 
the  sacrifice  of  some  subordinate  good  ....  Equality  ought  not  to  be  favoured  except  in  the  cases 
in  which  it  does  not  interfere  with  security  ....  If  all  property  were  equally  divided,  ...  the  sure 
and  certain  consequence  would  be,  that  presently  there  would  be  no  property  to  divide.  All  would 
shortly  be  destroyed  ....  If  the  lot  of  the  industrious  was  not  better  than  the  lot  of  the  idle,  there 
would  be  no  longer  any  motives  for  industry".  Bentham,  however,  did  not  simply  advocate  the 
untrammelled  pursuit  of  acquisition.  He  stated  that  "the  laws  ought  to  do  many  things  for 
subsistence  which  they  ought  not  to  attempt  for  the  sake  of  abundance".  Thus  utilitarianism  can 
in  principle  support  a  degree  of  expropriation,  although  such  a  policy  affects  the  security  aspect 
of  utility. 


Utilitarians  offer  no  particular  prescription  for  what  a  property  regime  should  look  like.  Rather, 
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utilitarianism  says  that  we  should  employ  the  principle  of  utility  as  a  standard  against  which  to 
measure  property  rules.  It  is  what  might  be  called  a  kind  of  cost  benefit  analysis  method  of 
deciding  where  property  rights  should  be  allocated.  What  that  method  reveals  should  be  worked 
out  on  a  case  by  case  basis;  utilitarianism  never  requires  any  particular  kind  of  answer.  Utilitarian 
approaches  emerge  in  some  of  the  cases  below,  in  INS  v.  AP  and  in  Stewart  in  particular. 

4)  Law  and  Economics.  A  fourth  theory  about  the  allocation  of  property  rights  is  what  is  often 
termed  "law  and  economics".  In  fact,  there  are  really  two  versions  of  law  and  economics.  In  one 
version  the  stress  is  on  "market  efficiency".  Scholars  in  this  school  argue  that  the  market  is  the 
most  efficient  mechanism  for  the  production  and  allocation  of  resources,  and  therefore  it  produces 
the  widest  level  of  economic  satisfaction  for  individuals.  A  society's  private  property  regime 
should  therefore  incorporate  maximum  levels  of  exclusivity  (make  all  things  capable  of  private 
ownership),  maximum  uses  (which  enhances  value),  and  maximum  transferability  (which  increases 
exchange).  These  law  and  economics  scholars  assume  that  all  people  are  rational  wealth 
maximisers. 

A  second  version  of  law  and  economics  uses  the  same  assumption  about  human  behaviour,  but 
is  principally  concerned  to  describe  the  consequences  of  legal  rules.  That  is,  it  uses  economic 
analysis  to  describe  rather  than  to  prescribe.  It  asks  what  people  are  likely  to  do  in  response  to 
a  given  rule  and  suggests  that  courts  and  legislatures  take  into  account  such  likely  responses  in 
formulating  the  rules  in  the  first  place.  This  school  might  say  that  INS  v.  AP  is  correctly  decided 
because  unless  some  protection  is  given  to  the  producers  of  news  copy  there  would  be  no  incentive 
to  go  on  producing  it. 

5)  Freedom  and  Personality.  The  fifth  general  theory  justifying  private  property  is  that  it  enhances 
human  freedom  and  moral  development.  There  are  actually  various  versions  of  this.  In  one 
version  we  simply  have  a  claim  that  private  property  gives  the  citizen  freedom  from  state 
intervention  and  thus  more  individual  autonomy.  This  is,  in  a  sense,  the  flip  side  of  the  argument 
noted  below  that  property  confers  power  as  against  the  non-propertied;  it  also  confers  power  as 
against  the  state.  While  there  is  an  obvious  truth  to  the  general  assertion  of  a  relationship  between 
private  property  and  state  power,  critics  point  out  (1)  that  this  is  freedom  for  the  few,  not  the 
many,  and  (2)  that  the  argument  ignores  the  fact  that  the  state  does  intervene  to  protect  private 
property.  Thus  far  from  being  constrained  by  private  property,  the  state  is  delegating  its  power 
to  property  holders. 

Another  version  of  the  "human  freedom  and  development"  theory  starts  with  Hegel,  who  argued 
that  private  property  -  the  ability  to  control  resources  -  allows  humans  to  exert  their  will  over  the 
external  environment  and  in  the  process  to  demonstrate  their  individuality.  Indeed  it  was  this 
assertion  of  dominance  over  things  which  liberated  the  personality,  made  human  beings  human. 
Hegel  believed  that  all  things  should  be  capable  of  being  made  the  subject  of  private  property 
rights.  While  Hegel's  theory  does  involve  somewhat  "rarefied  conceptions  of  freedom  and  self 
determination",  (Ziff,  Principles  of  Property  Law,  p.  17),  and  is  difficult  to  link  to  particular 
debates  in  property  law,  it  does  provide  a  general  justification  for  private  property  and,  therefore. 
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for  particular  grants  of  it  in  particular  cases. 

Some  contemporary  scholars  have  accepted  the  idea  that  control  over  external  resources  is 
necessary  for  personhood,  but  have  argued  that  there  is  a  distinction  between  basic  entitlements 
(food,  housing  etc)  and  property  acquired  and  used  for  exchange.  The  personhood  argument,  they 
say,  does  not  justify  the  latter. 

6)  Radical  Theories.  Cutting  across,  or  treating  as  irrelevant,  all  or  most  of  the  theories  noted 
above  are  commentators  who  start  from  the  position  that,  in  Macpherson's  words,  "any  system 
of  property  is  a  system  of  rights  of  each  person  in  relation  to  other  persons"  and  that  property 
rights  "carry  with  them,  when  they  are  held  in  quantities  larger  than  an  individual  can  work  by 
himself,  a  power  to  control  in  some  measure  the  lives  of  others".  Property  is  power.  The  legal 
realist  Morris  Cohen  made  this  point  nearly  70  years  ago,  and  went  on  to  say  that  merely  to 
recognise  that  private  property  is  power  is  not  necessarily  to  conclude  that  it  is  a  bad  thing. 
Rather,  recognising  the  fact  also  demands  recognition  of  a  corollary  fact:  "it  is  necessary  to  apply 
to  the  law  of  property  all  those  considerations  of  social  ethics  and  enlightened  public  policy  which 
ought  to  be  brought  to  the  discussion  of  any  just  form  of  government" .  Thus  a  factor  that  for  some 
enters  into  the  utilitarian  calculus  is  the  need  to  reduce  such  private  power.  Does  this 
consideration  inform  Brandeis'  dissent  in  INS  v.  AP? 


Some  people  stress  this  power  in  terms  of  class,  others  in  terms  of  gender  or  race.  But  all  would 
argue  for  a  regime  of  property  rights  that  limits  the  strands  in  the  bundle  of  rights  held  by 
particular  individuals.  Harrison  v.  Carswell  in  chapter  one,  and  Noble  and  Wolf  in  chapter  four, 
are  obviously  susceptible  to  analysis  on  these  kinds  of  grounds.  In  addition,  attention  to  property 
as  power  might  mean  limiting  a  landlord's  ability  to  set  his  or  her  own  terms  in  the  rental  market 

-  rent  controls  and  security  of  tenure  for  tenants.  Or  it  might  mean  insisting  that  one  spouse 
(usually  male)  who  participates  in  the  waged  economy  does  not  keep  all  of  the  fruits  of  that 
participation,  but  must  share  them  with  a  spouse  (usually  female)  who  performs  domestic  labour 

-  family  property  legislation.  See  here  the  Caratun  case.  Or,  to  return  to  the  residential  tenancy 
example,  it  might  mean  prohibiting  discrimination  on  racial  grounds  in  the  selection  of  tenants. 

Before  leaving  the  topic  of  theories  of  property,  two  further  points  should  be  made.  First,  buried 
in  the  cases  you  will  actually  discern  another  theory,  if  one  can  call  it  that.  Legal  analysis  tends 
at  times  to  assume  that  there  is  an  "essence"  to  what  is  property,  that  only  things  with  certain 
attributes  can  be  property.  This  is  a  circular  argument,  which  ignores  the  fact  that  property  is 
rights,  not  things,  and  those  rights  are  awarded  by  those  with  the  power  to  do  so,  including  the 
courts.  Thus  to  say  that  something  is  "not  property"  is  simply  to  say  that  a  court  has  not  said  that 
it  is,  not  that  it  somehow  cannot  be  property.  Ziff  correctly  states  that  "there  is  no  catalogue  of 
what  counts  as  property"  and  that  "there  is  no  ...  indisputably  settled  core  of  what  must  be 
contained  within  the  bundle  to  make  a  right  one  of  property":  Principles  of  Property  Law,  pp.  5 
and  27. 
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Second,  it  should  be  stressed  that  there  is  no  necessary  correlation  between  many  theories  of 
property  and  the  adoption  of  a  political  position  that  stresses  the  predominance  of  unlimited 
private  property.  True,  it  may  be  difficult  to  be  a  proponent  of  efficiency  theory  and  a  believer 
in  regulation  of  the  market  and  redistribution  of  goods,  or  to  be  concerned  with  issues  of  class, 
gender  and  race  and  not  to  advocate  such  positions.  But  labour  theory,  for  example,  can  be  used, 
inter  alia,  to  justify  giving  a  value  to  domestic  labour,  thereby  addressing  the  complaints  of 
feminists  that  our  society  fails  to  recognise  the  contribution  to  society  that  many  women  make  in 
this  area.  Similarly,  personality  theory  of  the  non-Hegelian  variety  is  at  least  as  much  of  an 
argument  for  all  members  of  society  having  basic  entitlements  as  it  is  for  allowing  unlimited 
acquisition  by  the  few.  Thus  some  theories  are  found  in  slightly  different  guises  at  different  points 
of  the  political  spectrum. 
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NOTES 


1)  In  Pittsburgh  Athletic  Co.  et  al  v.  KOY  Broadcasting  Co.  (1930),  24  F.  Supp.  490  (U.S.  Dist. 
Ct. ,  Penn)  the  Pittsburgh  Pirates  obtained  an  injunction  to  prevent  the  defendants  from  making 
unauthorized  broadcasts  of  their  games  from  nearby  leased  premises  which  overlooked  the 
stadium.  The  Pirates  had  given  exclusive  broadcasting  rights  to  two  other  radio  stations,  rights 
which  Schoonmaker  J.  described  as  property.  He  said  at  p.  492  that  KQY's  action: 

"amounts  to  unfair  competition  and  is  a  violation  of  the  property  rights  of  the  plaintiffs.  For  it  is 
our  opinion  that  the  Pittsburgh  Athletic  Company  by  reason  of  its  creation  of  the  game,  its  control 
of  the  park,  and  its  restriction  of  the  dissemination  of  news  therefrom,  has  a  property  right  in  such 
news  and  the  right  to  control  the  use  thereof  for  a  reasonable  time  following  the  games." 


2)  In  Canadian  Admiral  Corporation  Ltd,  v.  Rediffusion  Inc..  [1954]  Exch.  382  the  defendant 
cable  company  intercepted  C.B.C.  transmissions  of  Montreal  Alouette  games  and  broadcast  them 
to  its  subscribers.  The  court  held  that  "no  matter  how  piratical,  the  taking  by  one  person  of  the 
work  of  another  may  be,  such  taking  cannot  be  an  infringement  of  the  rights  of  the  latter  unless 
copyright  exists  in  the  work. "  It  then  held  that  such  copyright  did  exist  under  the  provisions  of 
the  Copyright  Act. 


3)  One  commentator,  while  noting  that  the  misappropriation  doctrine  enunciated  in  INS  v.  AP  has 
had  limited  application,  nonetheless  approves  of  this  decision  as  one  dealing  with  "certain  types 
of  services  of  a  fragile  character,  rather  than  products,  whose  commercial  exploitation  without 
destruction  by  immediate  imitation  is  difficult":  J.A.  Rahl,  "The  Right  to  'Appropriate'  Trade 
Values"  (1962)  23  Ohio  State  L.  J.  56  at  57.  Rahl  argues  that  the  misappropriation  doctrine  should 
not  be  employed  against  competition  generally,  but  only  against  competition  "where  the  result 
would  be  to  destroy  either  the  value  created  by  plaintiff  or  the  market  for  it".  That  is,  "the 
protection  ...[should]  safeguard  the  plaintiff's  opportunity  to  market  his  trade  value"  at  all;  it 
should  not  protect  opportunities  to  increase  profitability.  He  states:  "the  court's  protection  ... 
[should  be]  reserved  for  situations  in  which  defendant's  conduct  threatens  to  destroy  the 
opportunity  to  market  the  trade  value,  the  prospect  of  which  has  induced  plaintiff  to  bring  it  forth" 
(p.  63). 
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NOTES 


1)  Despite  its  conclusion  on  whether  the  licence  was  property,  the  court  in  Caratun  employed  the 
support  provisions  of  the  federal  Divorce  Act  to  award  Mrs  Caratun  a  lump  sum  payment  of 
$30,000.  This  decision  was  refused  leave  to  appeal  by  the  Supreme  Court  of  Canada:  (1993),  46 
R.F.L.  (3d)  314  (S.C.C.). 


2)  Most  Canadian  decisions,  and  commentators,  have  come  to  the  same  conclusion  as  the  Ontario 
Court  of  Appeal  on  this  issue.  For  a  review  see  N.  Bala,  "Recognizing  Spousal  Contributions  to 
the  Acquisition  of  Degrees,  Licences  and  Other  Career  Assets:  Towards  Compensatory  Support" , 
(1989)  8  Canadian  Journal  of  Family  Law  23. 


3)  A  dental  practice  is  considered  to  be  property  for  the  purposes  of  the  FLA  in  Ontario,  and  its 
value  is  usually  calculated  as  assets  plus  goodwill  minus  liabilities.  Is  this  inconsistent  with  the 
holding  in  Caratun?  Pension  entitlements,  which  will  be  paid  in  the  future,  are  also  considered 
to  be  property;  is  that  inconsistent? 


4)  Professor  Margaret  McCallum  has  written:  "If  the  essence  of  property  is  the  right  to  exclude 
others  from  access  to  the  benefits  of  ownership,  then  the  right  to  practise  dentistry  is  surely 
property.  It  is  something  of  value  to  Mr.  Caratun,  and  something  which  can  be  used  to  produce 
value";  see  "Caratun  v.  Caratun:  It  Seems  that  We  Are  Not  All  Realists  Yet",  (1994)  7  Canadian 
Journal  of  Women  and  the  Law  197.  Do  you  agree? 


t 
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NOTES 


1)  Although  it  was  not  necessary  to  do  so,  Lederman  J.  went  on  to  discuss  whether  a  right  of 
publicity/  right  of  action  for  appropriation  of  personality  survived  the  death  of  the  subject;  that 
is,  whether  it  descended  to  heirs.  He  held  that  it  did,  noting,  inter  alia,  that  "[t]he  right  of 
publicity  ...  protects  the  commercial  value  of  a  person's  celebrity  status.  As  such,  it  is  a  form  of 
intangible  property,  akin  to  copyright  or  patent,  that  is  descendible....  The  right  of  publicity, 
being  a  form  of  intangible  property  ...,  should  descend  to  the  celebrity's  heirs.  Reputation  and 
fame  can  be  a  capital  asset  that  one  nurtures  and  may  choose  to  exploit  and  it  may  have  a  value 
much  greater  than  any  tangible  property.  There  is  no  reason  why  such  an  asset  should  not  be 
devisable  to  heirs." 

Lederman  J.  also  dismissed  the  estate's  second  claim,  that  it  held  copyright  in  the  conversations 
with  Carroll.  He  stated  that  "for  copyright  to  subsist  in  a  work,  it  must  be  expressed  in  material 
form  and  have  a  more  or  less  permanent  endurance"  and  that  "a  person's  oral  statements  in  a 
speech,  interview  or  conversation  are  not  recognized  in  that  form  as  literary  creations  and  do  not 
attract  copyright  protection". 


2)  An  appeal  to  the  Court  of  Appeal  in  Gould  was  dismissed  (unreported  judgment,  1998,  QL 
[1998]  O.J.  no  1894,  but  on  the  basis  that  Carroll  owned  copyright  in  the  photographs,  captions 
and  text  which  appeared  in  the  book. 


3)  In  Aubrv  v.  Editions  Vice-Versa  Inc  (unreported  judgment,  1997,  QL  [1998]  S.C.J.  No.  30), 
Pascale  Aubry  brought  an  action  against  a  photographer  and  a  magazine  for  taking  and  publishing, 
without  her  consent,  a  picture  of  her  sitting  on  the  step  of  a  building  in  downtown  Montreal.  The 
Supreme  Court  of  Canada  held  that  this  was  an  infringement  of  the  plaintiff's  right  to  privacy 
under  section  5  of  the  Quebec  Charter  of  Human  Rights  and  Freedoms,  which  reads:  "Every 
person  has  a  right  to  respect  for  his  private  life" .  The  majority  judgment  of  L'Heureux-Dube  and 
Bastarache  JJ.  stated:  "that  right  must  include  the  ability  to  control  the  use  made  of  one's  image, 
since  the  right  to  one's  image  is  based  on  the  idea  of  individual  autonomy".  The  right  to  privacy 
needed  to  be  balanced  against " [t]the  public's  right  to  information"  and  against  another  person's 
right  to  freedom  of  expression.  Thus  there  were  circumstances  in  which  a  person  lost  control  of 
the  right  to  determine  when  his  or  her  image  was  used;  one  obvious  example  was  that  of  a  public 
figure  acting  in  the  public  domain,  another  was  that  of  someone  photographed  as  part  of  a  crowd 
scene  but  who  was  not  the  subject  of  the  photograph.  But  in  this  case  those  considerations  did  not 
apply,  and  the  publishers  were  liable  even  in  the  absence  of  any  defamation  or  other  prejudice. 
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the  law  of  theft.  In  any  event,  were  it  considered  such,  it  is  not  capable  of  being  taken  as  only  tangibles  can  be  taken. 
It  cannot  be  converted,  not  because  it  is  an  intangible,  but  because,  save  very  exceptional  far-fetched  circumstances, 
the  owner  would  never  be  deprived  of  it.  For  all  these  reasons,  I  am  of  the  opinion  that  confidential  information  does 
not  come  within  the  meaning  of  the  word  "anything"  of  s.  283(1)  of  the  Criminal  Code. 


NOTES 

1)  For  a  decision  of  the  United  States  Supreme  Court  going  the  other  way  see  Carpenter  et  al  v. 
U.S..  108  S.Ct.  316  (1987). 

2)  For  a  comment  on  the  Stewart  case  which  discusses  also  the  other  cases  we  have  looked  at,  see 
A.  Weinrib,  "Information  and  Property",  (1988)  38  University  of  Toronto  Law  Journal  117.  See 
also  D.  Doherty,  "When  is  a  Thief  Not  a  Thief?  When  he  Steals  the  Candy  but  Leaves  the 
Wrapper",  (1988)  63  C.R.  (3d)  322.  Both  authors  disagree  with  the  Supreme  Court's  ruling. 
Doherty  writes  that  the  result  "seems  ludicrous"  because  criminal  liability  is  made  to  depend  "on 
whether  [Stewart]  . . .  took  the  package  (a  worthless  item)  along  with  the  contents  (a  valuable 
item)" .  He  further  argues  that  "a  consideration  of  the  language  of  s.283  of  the  Criminal  Code 
along  with  the  applicable  policy  considerations,  yields  the  conclusion  dictated  by  common  sense: 
Mr.  Stewart  should  have  been  convicted". 

3)  In  IL  v.  MacEwen:  R.  v.  Bell  [1947]  2  D.L.R.  62  (P.E.I.S.C.)  the  accused  were  charged  with 
theft  of  alcohol.  The  Prohibition  Act.  R.S.P.E.I.  1937,  c.  27,  s.88  provided: 

88.  No  property  rights  of  any  kind  shall  exist  in  liquors  unlawfully  kept  at  any  place  in  this  Province,  or  in  the  vessels 
of  receptacles  containing  the  same,  and  in  all  such  cases  the  liquors  and  the  vessels  and  receptacles  in  which  such 
liquors  are  contained,  may  be  seized  and  may  be  ordered,  by  the  Court  or  Magistrate  having  jurisdiction  in  the  place 
where  the  offence  was  committed,  to  be  destroyed  or  otherwise  disposed  of,  such  order  to  be  made  on  the  application 
of  the  Attorney  General  or  counsel  acting  for  the  Crown. 

In  addressing  the  Grand  Jury  as  to  whether  they  could  bring  in  a  true  bill  of  indictment,  Campbell 
C.J.  P.E.I.  said:  "The  ...  criminal  law  is  a  subject  under  the  exclusive  jurisdiction  of  the 
Parliament  of  Canada;  but  the  criminal  law  of  theft  only  goes  to  the  extent  of  defining  the  offence. 
The  offence  is  defined  in  general  as  being  the  taking  of  particular  commodities  or  goods  so  as  to 
deprive  the  owner,  or  some  person  having  a  special  interest,  of  the  possession  or  enjoyment  of 
those  goods.  In  other  words,  theft  is  an  interference  with  property  rights,  whether  absolute  or 
limited.... In  order  for  goods  to  be  stolen  they  must  be  the  subject  of  property  right  or  special 
interest,  and  the  criminal  law  does  not  define  what  property  rights  are.  The  existence  or  attribute 
of  property  rights  remains  the  subject  of  provincial  jurisdiction.... Under  the  Prohibition  Act 
alcoholic  intoxicating  liquor,  including  essences,  cannot  be  the  subject  of  property,  in  whoever' s 
possession  they  are,  and  therefore  they  cannot  be  the  subject  of  theft....  [T]he  bottles  are  in  the 
same  position  as  the  essence.  No  matter  how  valuable  the  bottles  containing  the  illicit  liquor  might 
be,  no  one  has  ownership  of  them.  To  summarize  as  to  the  question  of  theft,  I  don't  see  how  a 
charge  of  theft  can  be  made  as  to  the  essences  or  as  to  the  bottles  in  which  they  are  contained". 
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C)  INTRODUCTION  TO  ADVERSE  POSSESSION 

INTRODUCTORY  NOTE 


As  we  will  see  in  chapter  4,  the  common  law  maintains  the  fiction  that  the  ultimate  ownership  of 
all  real  property  lies  in  the  Crown,  and  no  individual  can  "own"  land.  Instead,  individuals  have 
"title "to  land,  which  can  be  defined  as  a  right  to  all  uses  of  real  property.  Nowadays  title  is 
invariably  asserted  through  a  document  -  a  conveyance  or  a  will.  But  historically  possession  was 
a  very  significant  part  of  the  law  of  title.  First,  in  and  of  itself  it  provided  a  method  of  acquiring 
title  to  unoccupied  lands.  At  common  law  factual  possession,  including  possession  which  has  no 
obvious  rightful  origin,  gave  a  title  to  the  possessor.  Second,  possession  also  provided  a  method 
of  proving  title  against  other  claimants,  of  reinforcing  title.  In  the  medieval  period  possession  was 
called  seisin,  and  seisin  was  "fact  not  right".  It  "expressed  the  organic  element  in  the  relationship 
between  man  and  land  and  as  such  provided  presumptive  evidence  of  ownership" :  Gray,  Elements 
of  Land  Law,  p.  53.  Possession,  it  is  often  said,  was  the  root  of  title. 

This  initial  description  of  title"  at  common  law  would  not  be  complete  without  also  noting  an 
important  corollary  of  it  -  that  title  to  land  at  common  law  is  relative.  It  cannot  be  absolute 
because  the  Crown  owns  all  land,  and  therefore  it  was,  and  is,  pointless  to  ask  a  court  to  decide 
who  owns  the  land.  Instead,  one  asked  the  court  -  of  the  two  disputants  before  you,  who  has  the 
better  title?  This  can  be  illustrated  by  a  simple  example.  A  sold  land  to  B  who  never  occupied  it; 
C  occupied  the  land  as  vacant  land;  C  was  then  forcibly  dispossessed  by  D.  B,  C,  and  D  all  have 
a  title,  but  some  titles  are  better  than  others.  C  could  sue  D  for  recovery  of  the  land,  and  if  C  did 
so  the  court  would  not  inquire  into  whether  there  was  somebody  out  there  with  a  better  title  than 
C.  B  must  take  an  action  on  his  or  her  own  account.  C  may  have  had  no  "right"  to  occupy  the 
land,  but  "a  wrongful  possessor  will  be  able  to  defend  his  possession  against  trespassers  and 
adverse  claimants  who  have  no  better  right":  McNeil,  Common  Law  Aboriginal  Title,  p.  15. 

While  it  fulfills  nothing  like  as  important  a  role  as  it  once  did,  possession  remains  important  in 
the  common  law  of  title  to  real  property.  Conceptually  in  registry  systems  (more  on  which  below), 
"modem  conveyancing  rests  to  some  degree  on  the  assumption  that  proof  of  continued  de  facto 
enjoyment  of  land  by  the  vendor  and  his  predecessors  provides  a  good  root  of  title  for  the 
purchaser":  Gray,  Elements  of  Land  Law,  p.  59.  More  importantly  for  current  purposes,  it 
remains  possible  to  acquire  title  to  land  at  common  law,  good  against  all  the  world,  through  long 
possession.  One  way  in  which  this  can  be  done  is  through  the  doctrine  of  aboriginal  title,  dealt 
with  extensively  later  in  the  course.  But  it  can  also  be  done  through  the  law  of  adverse  possession. 

Briefly,  since  the  requirements  for  adverse  possession  are  what  the  rest  of  this  chapter  is  about, 
adverse  possession  means  that  uninterrupted  enjoyment  of  land  of  the  correct  nature  over  a  period 
of  time  stipulated  bv  law  by  a  squatter  (non-owner)  deprives  the  owner  of  his  or  her  title  and 
effectively  gives  to  the  squatter  a  title  to  the  land,  a  title  better  than  all  others. 

There  are  therefore  two  principal  aspects  of  adverse  possession  law.  The  first  is  that  of  time.  All 
jurisdictions  in  which  it  is  possible  to  obtain  title  by  adverse  possession  provide  a  statutory  period 
during  which  a  person  claiming  a  title  to  land  must  act  to  recover  the  land  from  a  wrongful 
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possessor.  That  is  why  the  rules  relating  to  adverse  possession  are  in  the  Limitations  Act.  R.S.O. 
1990,  c.  L-15.  A  claim  of  title  by  adverse  possession  is  thus  a  defence  to  an  action  by  someone 
with  "paper  title".  Not  all  jurisdictions  have  the  same  time  period.  The  following  provisions  tell 
you,  inter  alia,  what  the  time  period  is  in  Ontario,  and  what  "starts  the  clock  running": 

4)  No  person  shall  make  an  entry  or  distress,  or  bring  an  action  to  recover  any  land  or  rent,  but  within  ten  years  next 
after  the  time  at  which  the  right  to  make  such  entry  or  distress,  or  to  bring  such  action,  first  accrued  to  some  person 
through  whom  the  person  making  or  bringing  it  claims,  or  if  the  right  did  not  accrue  to  any  person  through  whom  that 
person  claims,  then  within  ten  years  next  after  the  time  at  which  the  right  to  make  such  entry  or  distress,  or  to  bring 
such  action,  first  accrued  to  the  person  making  or  bringing  it. 

5)  (1)  Where  the  person  claiming  such  land  or  rent,  or  some  person  through  whom  that  person  claims,  has,  in  respect 
of  the  estate  or  interest  claimed,  been  in  possession  or  in  receipt  of  the  profits  of  the  land,  or  in  receipt  of  the  rent, 
and  has,  while  entitled  thereto,  been  dispossessed,  or  has  discontinued  such  possession  or  receipt,  the  right  to  make 
an  entry  or  distress  or  bring  an  action  to  recover  the  land  or  rent  shall  be  deemed  to  have  first  accrued  at  the  time  of 
the  dispossession  or  discontinuance  of  possession  or  at  the  last  time  at  which  any  such  profits  or  rent  were  so  received. 

5)  (9)  Where  the  person  claiming  such  land  or  rent,  or  the  person  through  whom  that  person  claims,  has  become 
entitled  by  reason  of  any  forfeiture  or  breach  of  condition,  such  right  shall  be  deemed  to  have  first  accrued  when  the 
forfeiture  was  incurred  or  the  condition  broken. 

13)  Where  any  acknowledgement  in  writing  of  the  title  of  the  person  entitled  to  any  land  or  rent  has  been  given  to 
him  or  to  his  agent,  signed  by  the  person  in  possession  or  in  receipt  of  the  profits  of  the  land,  or  in  the  receipt  of  the 
rent,  such  possession  or  receipt  of  or  by  the  person  by  whom  the  acknowledgment  was  given  shall  be  deemed, 
according  to  the  meaning  of  this  Act,  to  have  been  the  possession  or  receipt  of  or  by  the  person  to  whom  or  to  whose 
agent  the  acknowledgment  was  given  at  the  time  of  giving  it,  and  the  right  of  the  last-mentioned  person,  or  of  any 
person  claiming  through  him,  to  make  an  entry  or  distress  or  bring  an  action  to  recover  the  land  or  rent,  shall  be 
deemed  to  have  first  accrued  at  and  not  before  the  time  at  which  the  acknowledgment,  or  the  last  of  the 
acknowledgments,  if  more  than  one,  was  given. 

15)  At  the  determination  of  the  period  limited  by  this  Act  to  any  person  for  making  an  entry  or  distress  or  bringing 
any  action  the  right  and  title  of  such  person  to  the  land  or  rent,  for  the  recovery  whereof  such  entry  distress  or  action, 
respectively,  might  have  been  made  or  brought  within  such  period,  is  extinguished. 

16)  Nothing  in  sections  1  to  15  applies  to  any  waste  or  vacant  land  of  the  Crown  whether  surveyed  or  not,  nor  to  lands 
included  in  any  road  allowance  heretofore  or  hereafter  surveyed  and  laid  out  or  to  any  lands  reserved  or  set  apart  or 
laid  out  as  a  public  highway  where  the  freehold  in  any  such  road  allowance  or  highway  is  vested  in  the  Crown  or  in 
a  municipal  corporation,  commission  or  other  public  body,  but  nothing  in  this  section  shall  be  deemed  to  affect  or 
prejudice  any  right,  title  or  interest  acquired  by  any  person  before  the  13th  day  of  June,  1922. 

36)  If  at  the  time  at  which  the  right  of  a  person  to  make  an  entry  or  distress,  or  to  bring  an  action  to  recover  any  land 
or  rent,  first  accrues,  as  herein  mentioned,  such  person  is  under  the  disability  of  minority,  mental  deficiency,  mental 
incompetency  or  unsoundness  of  mind,  such  person,  or  the  person  claiming  through  him  or  her,  even  if  the  period 
of  ten  years  or  five  years,  as  the  case  may  be,  hereinbefore  limited  has  expired,  may  make  an  entry  or  distress,  or 
bring  an  action,  to  recover  the  land  or  rent  at  any  time  within  five  years  next  after  the  time  at  which  the  person  to 
whom  the  right  first  accrued  ceased  to  be  under  any  such  disability,  or  died,  whichever  of  those  two  events  first 
happened. 


Note  that  while  possession  by  the  adverse  possessor  must  be  continuous  for  the  period  of  time, 
this  does  not  mean  that  the  same  person  must  possess  the  land  for  all  of  that  time.  Provided  there 
is  no  gap  in  possession,  the  rights  acquired  by  the  potential  adverse  possessor,  the  "inchoate 
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possessory  title" ,  can  pass  from  one  person  to  another  so  that  at  the  expiry  of  the  limitation  period 
"the  last  successor  being  then  in  possession  will  acquire  a  title  in  fee  simple  good  against  all  the 
world  including  the  true  owner":  per  Bowen  C  J.  in  Mulcahv  v.  Curramore  Plv.  Ltd.  [1974]  2 
N.S.W.L.R.  464  (C.A.).  See  also  McRuer  C.J.H.C.  in  Fleet  v.  Silverstein  (1963),  36  D.L.R. 
(2d)  305  (Ont.  H.C.):  "[Tjhere  is  abundance  of  authority  that  is  binding  on  me  that  where  there 
has  been  adverse  possession  by  'A'  as  against  'B'  which  is  surrendered  to  'C'  and  'C'  immediately 
enters  into  possession  of  a  right  which  has  been  handed  over  to  him  by  'A'  the  Statute  of 
Limitations  continues  to  run  against  the  true  owner". 

Note  that  the  converse  to  this  is  also  well  established:  that  is,  that  if  a  squatter  abandons  the  land 
before  the  expiry  of  the  limitation  period  the  title  holder  "regains"  full  rights.  He  or  she  does  not 
have  to  bring  an  action  for  recovery  (there  being  no  one  in  possession  against  whom  to  bring  such 
action),  nor  will  a  later  adverse  possessor  get  the  advantage  of  the  previous  possession  unless  his 
or  her  entry  was  substantially  continuous  with  the  previous  squatter's  departure:  see  The  Trustees. 
Executors  and  Agency  Co.  Ltd,  v.  Short  (1888),  13  App.  Cas.  793  (P.C.  -  N.S.W.). 

You  might  think  about  how  these  points  help  to  illustrate  the  introductory  comments  above  about 
possession  being  the  root  of  title  and  about  the  relativity  of  title.  The  "trespasser"  who  has  not 
stayed  the  correct  amount  of  time  has  still  acquired  something,  even  if  it  is  not  a  title  that  can  be 
passed  on  other  than  by  the  successor  immediately  possessing  the  land. 

The  existence,  and  indeed  the  value,  of  an  "inchoate  possessory  title"  is  illustrated  by  Perry  v. 
Clissold.  [1907]  A.C.  73  (P.C  -  N.S.W.).  Under  New  South  Wales  expropriation  legislation  the 
government  issued  a  notice  of  expropriation  to  one  Fredrick  Clissold  in  1891 .  Nothing  farther  was 
actually  done  with  the  land,  although  the  legislation  provided  that  publication  of  the  notice  was 
sufficient  to  convey  all  rights  in  the  land  to  the  government,  and  Clissold  died  in  1892.  In  1902 
Clissold 's  heirs  demanded  compensation,  but  the  Minister  refused  when  it  turned  out  that  Clissold 
had  entered  the  land  in  1881.  Although  he  fenced  it  and  treated  it  as  his  own,  and  likely  had 
sufficient  "quality  of  possession"  to  obtain  full  title,  he  clearly  did  not  have  sufficient  "quantity 
of  possession"  under  the  applicable  statute.  The  case  went  to  the  Privy  Council  on  the  narrow 
question  of  whether  a  prima  facie  case  for  compensation  was  disclosed  on  the  facts,  and  the  court 
held  that  it  was.  "It  cannot  be  disputed".  Lord  MacNaghten  said,  "that  a  person  in  possession  of 
land  in  the  assumed  character  of  owner  and  exercising  peaceably  the  ordinary  rights  of  ownership 
has  a  perfectly  good  title  against  all  the  world  but  the  rightful  owner".  The  expropriation 
legislation  provided  for  compensation  "to  every  person  deprived  of  the  land"  and  "it  could  hardly 
have  been  intended  . . .  that  the  Act  should  have  the  effect  of  shaking  titles  which  . . .  would  in 
process  of  time  have  become  absolute  ...  or  that  ...  Ministers  ...  should  take  advantage  of  the 
infirmity  of  anybody's  title  in  order  to  acquire  his  land  for  nothing". 
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T.  W.  Merrill,  "Property  Rules,  Liability  Rules,  and  Adverse  Possession"  (1985)  79 
Northwestern  University  Law  Review  1122 

The  first  justification  is  one  that  is  commonly  invoked  in  support  of  statutes  of  limitations  generally  -  the  difficulty 
of  proving  stale  claims.  As  time  passes,  witnesses  die,  memories  fade,  and  evidence  gets  lost  or  destroyed.  The  statute 
of  limitations  recognizes  this  problem  by  adopting  a  conclusive  presumption  against  attempting  to  prove  claims  after 
a  certain  period  of  time  has  elapsed. 

The  concern  about  lost  evidence  is  common-sensical.  As  the  quality  and  quantity  of  evidentiary  material  deteriorates 
over  time,  the  process  of  fact-gathering  and  proof  becomes  more  difficult.  Surrogate  witnesses  and  documents 
generally  are  not  as  accessible  or  as  reliable  as  originals;  consequently,  more  resources  must  be  expended  in  finding 
them  and  corroborating  their  veracity.  A  rule  requiring  prompt  resolution  of  claims  is  thus  efficient  in  that  it  helps 
to  minimize  the  costs  of  litigation  and  trial.  There  is  also  a  fairness  concern  underlying  the  lost  evidence  rationale. 
Requiring  that  disputes  be  resolved  promptly  prevents  the  plaintiff  from  unfairly  surprising  the  defendant  with  a  claim 
that  may  be  difficult  or  impossible  to  refute  because  evidence  that  would  allow  the  defendant  to  defeat  the  claim  no 
longer  exists. 

To  be  sure,  the  lost  evidence  rationale  probably  carried  greater  force  in  the  seventeenth  century,  when  Parliament 
passed  the  first  general  statute  limiting  the  right  to  recover  possession  of  land,  than  it  does  today.  In 
seventeenth-century  England  there  were  no  recording  acts,  and  surveys  were  probably  expensive  or  unreliable,  or 
both.  In  modem  America,  in  contrast,  all  states  have  acts  which  provide  for  permanent  public  recordation  of  deeds 
to  real  property  and  which  generally  establish  the  primacy  of  the  recorded  deed  over  unrecorded  interests. 
Furthermore,  professional  surveys  now  are  widely  available  at  relatively  low  cost.  Yet  even  today,  lost  evidence 
related  to  the  issue  of  title  can  be  a  problem.  Recorded  deeds  may  contain  defects  or  omissions;  the  court  house  or 
title  plant  may  bum  down;  surveying  errors  may  have  resulted  in  misplaced  boundary  markers.... 

A  second  concern  which  has  frequently  been  advanced  in  the  literature  on  adverse  possession  is  the  interest  in 
"quieting  titles"  to  property.  This  objective  is  related  to,  yet  analytically  distinct  from,  the  problem  of  lost  evidence. 
Imagine  a  state  where  lost  evidence  of  title  is  never  a  problem  -  there  is  a  universal  recording  system,  accurate  and 
indestructible  boundary  markers,  and  so  forth.  Nevertheless,  if  that  state  has  no  mechanism  for  eliminating  old  claims 
to  property,  the  information  costs,  transaction  costs,  and  hold  out  problems  involved  in  discovering  and  securing  the 
releases  of  these  claims  would  very  likely  impose  a  significant  impediment  to  the  marketability  of  property.  Title 
examiners  would  have  to  trace  every  deed  back  to  its  source;  ancient  easements,  unextinguished  spousal  rights,  grants 
of  future  interests,  unreleased  mortgages  or  liens  could  well  be  discovered;  these  interests  would  have  to  be  traced 
to  present-day  successors;  and  releases  of  these  interests  would  then  have  to  be  secured.  If  the  buyer  always  purchased 
subject  to  such  claims,  no  matter  how  old  they  might  be,  he  would  have  to  go  through  a  complicated  process  of 
fact-gathering  and  negotiating  in  order  to  obtain  clear  title  to  the  property.  The  "nuisance"  value  of  these  claims  could 
easily  lead  to  holding  out  or  other  rent-seeking  behavior  that  would  make  the  process  of  obtaining  clear  title  even  more 
burdensome. 

A  third  reason  commonly  advanced  in  support  of  a  system  of  adverse  possession  is  that  it  punishes  TO’s  [title  owners] 
who  "sleep  on  their  rights."  Under  this  view,  the  shift  in  entitlement  acts  as  a  penalty  to  deter  TO's  from  ignoring 
their  property  or  otherwise  engaging  in  poor  custodial  practices.  Since  forfeiture  is  a  stiff  penalty  (frequently  deemed 
unconscionable  in  other  contexts)  presumably  the  objective  will  be  realized  in  most  cases. 

At  first  blush,  this  rationale  seems  to  rest  on  a  social  policy  favoring  "active"  owners  of  property,  who  develop  or 
exploit  their  land,  rather  than  "passive"  owners.  Such  a  policy  seems  dubious,  because  it  ignores  the  possibility  that 
passive  owners,  such  as  land  speculators,  may  perform  a  valuable  social  function  by  preserving  the  property  for  use 
by  future  generations.  Moreover,  the  notion  that  a  property  owner  must  engage  in  active  exploitation  or  development 
or  risk  losing  his  property  runs  counter  to  the  principle  that  a  property  owner  can  do  whatever  he  wants  with  his 
property,  at  least  so  long  as  he  does  not  injure  others.  Why  not  then  let  him  ignore  the  property,  if  by  ignoring  it  he 
does  not  injure  others? 
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On  closer  examination,  however,  these  criticisms  overstate  what  is  required  of  the  TO  in  order  to  avoid  forfeiture. 
The  TO  does  not  have  to  develop  his  land  or  even  occupy  it;  all  he  has  to  do  periodically  is  assert  his  right  to  exclude 
others.  Moreover,  there  is  at  least  an  arguable  economic  justification  for  imposing  such  an  affirmative  obligation  on 
the  landowner.  The  passive  (and  presumably  absentee)  owner  will  be  harder  to  negotiate  with,  if  only  because  he  will 
be  harder  to  locate.  When  the  TO  is  required  to  assert  his  right  to  exclude,  therefore,  he  is  in  effect  being  asked  to 
"flush  out"  offers  to  purchase  his  property,  to  make  a  market  in  the  land.  On  this  view,  then,  the  sleeping  owner 
rationale  is  again  a  justification  based  on  the  desirability  of  encouraging  market  transactions  in  property  rights. 

A  fourth  and  final  explanation  for  the  system  of  adverse  possession  focuses  on  the  possessor,  and  in  particular  on  the 
reliance  interests  that  the  possessor  may  have  developed  through  long-standing  possession  of  the  property.  This 
justification  appears  in  several  different  forms.  One  form,  having  distinct  echoes  of  a  frontier  society,  invokes  the 
interest  in  "preserving  the  peace."  After  a  sufficient  period  of  time  has  elapsed,  so  the  argument  goes,  the  AP's 
[adverse  possessor's]  attachment  to  the  property  will  be  so  strong  that  any  attempt  by  the  TO  to  reassert  dominion  may 
lead  to  violence.  In  another  form,  the  reliance  argument  draws  upon  the  personality  theory  of  property  rights,  and 
posits  that  the  AP  may  have  developed  an  attachment  to  the  property  which  is  critical  to  his  personal  identity.  As 
Holmes  colorfully  put  it,  n[t]he  true  explanation  of  title  by  prescription  seems  to  me  to  be  that  man,  like  a  tree  in  the 
cleft  of  a  rock,  gradually  shapes  his  roots  to  his  surroundings,  and  when  the  roots  have  grown  to  a  certain  size,  can't 
be  displaced  without  cutting  at  his  life." 

There  is  also  a  third,  economic  version  of  the  reliance  theory,  grounded  in  an  ex  post  analysis  of  the  AP's  dilemma. 
The  key  concept  here  is  that  of  sunk  costs  or  "quasi-rents."  Suppose  the  AP  has  built  an  addition  to  his  house  which 
he  thinks  is  on  his  own  land,  but  which  later  turns  out  to  be  built  on  land  belonging  to  the  TO.  Had  the  TO  and  the 
AP  negotiated  for  the  sale  of  additional  land  before  the  structure  was  built,  the  TO  probably  would  receive  no  more 
than  market  value  for  the  land,  because  the  AP  could  always  redesign  or  relocate  the  addition,  or  move  elsewhere. 
Now,  however,  the  TO  has  the  AP  over  a  barrel,  and  may  be  able  to  extract  not  only  the  value  of  the  land  but  the  full 
value  of  the  addition  as  well.  In  effect,  the  value  of  the  addition  becomes  a  quasi  rent  from  the  perspective  of  the  TO. 
This  kind  of  "extortion”  is  unfair  because  it  creates  a  disproportionate  penalty  given  the  initial  "wrong"  of  the  AP  (in 
this  case,  negligence  in  failing  to  procure  a  survey  prior  to  construction).  It  is  also  inefficient,  at  least  if  the  prospect 
of  appropriating  quasi-rents  leads  to  strategic  bargaining  or  other  rent-seeking  conduct  on  the  part  of  the  parties. 

The  reliance  rationale  is  troubling,  however,  at  least  in  any  of  the  foregoing  forms,  because  it  seems  to  ignore  a 
competing  reliance-type  interest:  the  interest  of  the  TO  and  of  society  generally  in  preserving  the  integrity  of  the  set 
of  entitlements  grounded  in  law.  Indeed,  most  modem  property  theorists,  following  Bentham,  assume  that  property 
rights  are  the  creature  of  law,  not  of  unilateral  expectations  inconsistent  with  the  law.  Thus,  a  policy  of  transferring 
entitlements  to  individuals  in  order  to  protect  extra-legal  expectations  would  inevitably  undermine  the  general  security 
of  property  rights.  Arguably,  this  generalized  interest  in  the  security  of  legal  entitlements  could  outweigh  -  or  at  least 
counterbalance  -  the  expectations  of  the  AP  which  have  grown  up  through  long  standing  possession  of  the  property. 

There  is,  however,  yet  another  category  of  reliance  interests  that  may  tip  the  balance  in  favor  of  the  institution  of 
adverse  possession.  So  far,  the  discussion  has  focused  exclusively  on  the  competing  claims  of  the  AP  and  the  TO.  But 
there  may  be  third  parties  who  also  have  an  interest  in  the  assignment  of  entitlement,  i.e.,  vendors,  creditors, 
contractors,  ten  ants,  subsequent  purchasers  of  all  or  part  of  the  property  for  value.  To  be  sure,  public  recording  acts 
are  designed  in  pan  to  protect  such  persons  from  mistaking  an  AP  for  a  TO.  But  it  simply  is  not  feasible  to  expect 
every  interested  third  party  to  perform  a  title  search  before  extending  credit  to,  providing  services  for,  or  purchasing 
an  interest  from  someone  who  appears  to  be  a  TO.  The  appearance  of  title  particularly  the  appearance  of  title 
consistently  maintained  for  a  long  period  of  timeunecessarily  becomes  a  rough  and  ready  substitute  for  an  expensive 
and  time  consuming  title  search.  When  we  add  the  expectations  of  these  interested  third  parties  into  the  mix,  there 
seems  to  be  more  than  enough  justification  to  invoke  "reliance"  as  a  rationale  for  the  institution  of  adverse  possession. 

In  sum,  there  are  four  traditional  justifications  or  clusters  of  justifications  which  support  transferring  the  entitlement 
to  the  AP  after  the  statute  of  limitations  runs:  the  problem  of  lost  evidence,  the  desirability  of  quieting  titles,  the 
interest  in  discouraging  sleeping  owners,  and  the  reliance  interests  of  AP's  and  interested  third  persons.  The  important 
thing  to  note  about  these  rationales  is  that,  at  least  at  the  level  of  general  justification,  they  are  mutually  supportive. 
One  can  like  some  and  dislike  others,  or  one  can  subscribe  to  all  four,  and  the  result  is  still  the  same  -  the  entitlement 
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should  be  transferred  to  the  AP  after  the  statute  of  limitations  runs.  Indeed,  standing  alone  some  of  these  rationales 
may  appear  too  weak  to  overcome  the  presumption  in  favor  of  a  system  of  property  rights  rather  than  of  possessor 
rights.  But  taken  together,  they  represent  a  rather  imposing  case  for  transferring  the  entitlement  to  the  AP  after  a 
significant  period  of  time  has  elapsed. 
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D)  ADVERSE  POSSESSION:  THE  QUALITY  OF  POSSESSION 


RE  ST  CLAIR  BEACH  ESTATES  LTD  v.  MCDONALD  ET  AL  (1974),  50  D.L.R.  (3d)  650 
(Ont.  Div.  Ct.). 

The  next  two  sections  explore  what  "quality"  of  possession  is  needed  to  establish  an  adverse 
possession  claim.  Generally,  to  make  out  the  defense  of  adverse  possession  the  squatter  must  show 
not  only  that  he  or  she  has  been  in  continuous  possession  of  the  land  for  the  requisite  period  of 
time,  but  that  that  possession  had  been  "actual  and  exclusive"  possession  in  the  manner  of  an 
ordinary  owner,  as  well  as  open  and  notorious. 

In  Re  St  Clair  Beach  the  court  finds  that  the  defence  cannot  succeed  because  the  McDonalds  did 
not  have  exclusive  possession.  The  first  question  from  the  case  is  -  why  not? 

Although  the  court  does  not  come  to  a  conclusion  on  the  matter,  it  is  likely  that,  if  the  title  holder 
had  gone  out  of  possession,  the  MacDonalds  would  have  been  held  to  have  sufficient  possession. 
The  second  question  you  should  consider,  therefore,  is  -  what  arguments  would  you  make  that  the 
McDonalds  did  physically  possess  the  land  as  an  ordinary  owner  would  do? 

However,  even  if  the  McDonalds  were  in  possession  in  a  physical  sense,  and  even  if  the  title 
holders  had  discontinued  possession,  the  McDonalds  would  probably  still  not  have  won.  Why  not? 

One  final  point  of  introduction  is  necessary  here.  It  was  stated  above  that  adverse  possession 
doctrine  serves  as  a  defence,  specifically  as  a  defence  to  an  action  by  a  title  owner  to  recover  land 
occupied  by  a  squatter.  However,  in  Re  St  Clair  Beach  the  claim  for  possessory  title  is  made 
affirmatively.  In  fact,  there  are  many  cases  in  which  an  affirmative  claim  is  brought  by  a  squatter, 
and  even  though  there  is  very  little  direct  authority  on  the  point  it  is  reasonable  to  say  that  there 
is  no  procedural  difficulty  in  doing  so.  In  any  event,  the  affirmative  claim  is  made  in  this  case  as 
a  direct  result  of  the  operation  of  the  land  titles  system.  A  few  explanatory  sentences  on  systems 
of  recording  title  are  therefore  necessary  here.  There  are  two  such  systems  in  common  law 
Canada.  Briefly,  the  Registry  system  permits  registration  of  all  documents  pertaining  to  land  in 
the  local  registry  office,  but  it  does  not  require  registration  nor  does  it  guarantee  title.  Prospective 
purchasers  must  therefore  "search"  the  title  by  checking  all  the  documents  registered  against  a 
particular  piece  of  land.  By  registering  an  owner  protects  title  against  all  unregistered  documents 
but  not  against  unwritten  unregistered  claims  such  as  title  acquired  by  adverse  possession.  This 
system  is  in  effect  in  the  Maritime  Provinces,  southern  Ontario  (generally),  and  parts  of  Manitoba. 

In  the  other  system,  known  as  Land  Titles  or  the  Torrens  system,  the  government  guarantees  title 
as  shown  on  the  record.  When  title  to  a  particular  piece  of  land  is  first  recorded  all  outstanding 
interests  in  it  are  investigated  and  a  certificate  of  title  is  issued.  An  insurance  fund  provides 
compensation  for  official  errors.  There  is  no  need  to  search  title  in  a  Land  Titles  system:  one 
merely  obtains  the  official  certificate  of  title.  Land  Titles  is  used  exclusively  in  British  Columbia, 
Alberta  and  Saskatchewan,  in  parts  of  Manitoba  and  in  northern  Ontario. 
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Many  areas  of  the  country  that  at  one  time  used  only  the  registry  system  now  have  both  systems, 
with  owners  having  an  option.  And  this  is  the  context  for  Re  St  Clair  Beach.  As  stated  in  the 
opening  paragraph,  St  Clair  Beach  Estates  Limited  applied  for  "first  registration"  under  the  Land 
Titles  Act.  The  McDonalds  objected,  arguing  that  as  a  result  of  their  long  possession  they,  and 
not  St  Clair  Beach  Estates  Limited,  owned  the  disputed  parcel. 


PENNELL,  J.:  In  this  appeal  the  appellants  (objectors),  Donald  M.  MacDonald  and  Rim  L.  MacDonald,  seek  to 
reverse  the  order  of  His  Honour  Judge  Zalev  who  dismissed  an  appeal  by  way  of  trial  de  novo  pursuant  to  s.  29(1) 
of  the  Land  Titles  Act.  R.S.O.  1970,  c.  234,  from  the  order  of  the  Deputy  Director  of  Titles  that  the  application  of 
the  respondent  (applicant),  St.  Clair  Beach  Estates  Limited,  for  first  registration  under  the  Land  Titles  Act  of  certain 
land  forming  part  of  the  Gore  Lot,  West  of  Pike  Creek,  in  the  Village  of  St.  Clair  Beach,  in  the  County  of  Essex,  be 
accepted. 

The  question  to  be  determined  is  whether  the  appellants  have  established  their  claim  to  a  possessory  title  of  the  land 
in  question.  Possession  is  a  matter  of  fact  depending  on  all  the  particular  circumstances  of  the  case.  Therefore,  I  start 
from  the  facts  as  to  which  there  is  no  dispute.  Those  facts,  compendiously  stated,  are  as  follows: 

1.  The  application  for  first  registration  by  the  respondent  covered  a  large  parcel  of  land  in  the  Village  of  St.  Clair 
Beach  formerly  known  as  the  Grant  Farm. 

2.  The  Grant  Farm  was  an  irregularly  shaped  parcel  some  3, 100  ft.  in  depth  lying  between  the  south  side  of  Riverside 
Dr.  and  the  north  side  of  St.  Gregory  Rd.  The  parcel  has  a  width  of  approximately  900  ft.  The  Grant  Farm  excluded 
certain  small  residential  parcels  fronting  on  Riverside  Dr. 

3.  The  respondent  is  the  absolute  owner  in  fee  simple  in  possession  of  the  Grant  Farm  subject  to  certain  encumbrances 
which  are  not  relevant  to  these  proceedings.  They  purchased  from  the  Grant  estate  in  1969. 

4.  The  appellants  purchased  one  of  the  residential  parcels  fronting  on  Riverside  Dr.  in  August,  1961.  Their  title  also 
comes  from  the  Grant  estate  via  a  certain  John  Gazo  and  Mary  Gazo.  The  appellants  took  possession  of  their  parcel 
in  August,  1961,  and  have  occupied  it  to  the  present  time. 

5.  The  land  in  dispute  abuts  the  southerly  limit  of  the  parcel  of  the  appellants  by  the  full  width  of  the  parcel  and 
extends  southerly  to  the  northerly  edge  of  a  soybean  field  running  in  an  irregular  east-west  line  across  the  Grant  Farm. 

6.  In  August,  1961,  the  land  in  dispute  was  partly  grass  but  generally  was  overgrown  in  weeds,  trees  and  rubble.  It 
is  a  rectangular  piece  of  land  128.79  ft.  wide  running  southerly  from  the  southerly  limit  of  the  appellants’  parcel  for 
a  distance  of  50  ft.  The  area  to  the  south  was  ploughed  ground. 

7.  The  house  on  the  appellants'  land  was  constructed  in  1954.  It  has  a  septic  tank  for  sewage  and  the  weeping  tiles 
for  this  tank  are  located  on  the  lands  in  dispute.  This  weeping  tile  was  installed  when  the  system  was  built  in  1954 
and  was  in  place  when  the  appellants  purchased  the  property. 

8.  The  appellants’  use  of  the  land  in  dispute  was  the  normal  domestic  and  recreational  use  which  an  owner  would 
make  of  his  own  backyard.  By  way  of  illustration  I  refer  to  the  following  acts:  (a)  In  the  fall  of  1961  they  removed 
trees,  brush  and  rubble,  (b)  In  February,  1962,  they  bought  a  dog  and  set  up  a  dog  run  of  some  50  ft.  in  the 
south-west  comer  of  the  lands,  (c)  In  1962  they  seeded  the  land  with  grass,  fertilized  it  and  cut  it.  (d)  In  the  summer 
of  1962  they  put  a  sand-box  between  the  cherry  trees  on  the  land  in  question,  and  planted  some  flowers,  (e)  In  1963 
a  picnic  table  was  placed  on  the  land,  (f)  In  the  winter  of  1964  they  put  in  their  first  skating  rink,  (g)  In  the  spring 
of  1965  they  bought  a  22-ft.  boat  hull  and  over  the  next  two  years  they  used  the  area  in  dispute  to  construct  a  boat  and 
trailer  for  transporting  it.  Thereafter  the  boat  and  trailer  were  stored  on  the  land  in  the  fall  and  winter  months,  (h) 
In  or  about  1965  they  erected  a  bird-house  on  a  steel  pole  about  15  ft.  high  and  embedded  in  a  concrete  foundation 
three  feet  deep  and  one  foot  across,  (i)  In  1967,  at  the  latest,  they  built  a  dog-house  and  placed  it  on  a  temporary 
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CHAPTER  FOUR 

INTRODUCTION  TO  THE  COMMON  LAW  OF  REAL  PROPERTY 
THE  DOCTRINES  OF  TENURE  AND  ESTATES 


A)  INTRODUCTION  TO  TENURE  AND  ESTATES 

Although  much  of  the  system  of  tenure  explained  below  is  obsolete,  a  basic  understanding  of  the 
historical  origins  of  the  English  law  of  real  property  is  indispensable  to  an  understanding  of  the 
conceptual  bases  of  that  law  in  common  law  Canada.  As  in  England,  land  "owners"  in  Canada  are 
still  not  true  owners,  but  are  tenants  in  fee  simple  of  the  crown. 


K.  Gray.  Elements  of  Land  Law 

It  is  not  easy  to  imagine,  tabula  rasa,  how  best  to  construct  a  coherent  and  systematic  body  of  rules  governing  rights 
in  and  over  land.  During  the  course  of  eight  centuries,  English  law  has  developed  a  framework  of  rules  which 
functions  today  with  admirable  success,  but  it  is  far  from  obvious  that,  if  the  task  of  construction  were  begun  again, 
the  end  result  would  necessarily  resemble  the  law  of  real  property  in  its  present  form.  The  conceptual  points  of 
departure  which  lie  at  the  back  of  die  law  of  real  property  contain  little,  if  anything,  of  a  particularly  compelling  or 
a  priori  nature.  There  is  indeed  nothing  inevitable  about  the  eventual  shape  of  modem  land  law,  but  it  remains  tme 
that  the  law  of  today  is  still  heavily  impressed  with  the  form  of  ancient  legal  and  intellectual  constructs  ....  From  its 
earliest  origins  land  law  has  comprised  a  highly  artificial  field  of  concepts,  defined  with  meticulous  precision,  with 
the  result  that  the  inter-relation  of  these  concepts  is  not  unlike  a  form  of  mathematical  calculus.  The  intellectual 
constructs  of  land  law  move,  as  Professor  Lawson  once  said,  'in  a  world  of  pure  ideas  from  which  everything  physical 
or  material  is  entirely  excluded' .  The  law  of  land  is  logical  and  highly  ordered,  consisting  almost  wholly  of  systematic 
abstractions  which  'seem  to  move  among  themselves  according  to  the  rules  of  a  game  which  exists  for  its  own 
purposes. '  It  is  from  this  interplay  of  naked  concepts  that  the  creature  of  modem  land  law  ultimately  derives.  English 
law  cannot  be  properly  understood  except  in  the  light  of  its  history,  and  it  is  in  the  doctrines  relating  to  tenures  and 
estates  that  the  historical  roots  of  English  land  law  are  to  be  found. 


The  Doctrine  of  Tenures 


The  origin  of  the  medieval  theory  of  English  land  law  was  the  Norman  invasion  of  England  in  1066.  From  this  point 
onwards  the  King  considered  himself  to  be  the  owner  of  all  land  in  England.  Since  the  Normans  brought  with  them 
no  written  law  of  land,  they  initiated  in  their  newly  conquered  territory  what  was  effectively  a  system  of  landholding 
in  return  for  the  performance  of  services.  According  to  this  feudal  theory,  all  land  was  owned  by  the  Crown  and  was 
granted  to  subjects  of  the  Crown  only  upon  the  continued  fulfillment  of  certain  conditions.  Land  was  never  granted 
by  way  of  an  actual  transfer  of  ownership,  and  the  notion  of  absolute  ownership  other  than  in  the  Crown  was  therefore 
inconceivable.  Pollock  and  Maitland  were  later  to  explain  quite  simply  that  all  land  in  England  'must  be  held  of  the 
king  of  England,  otherwise  he  would  not  be  the  king  of  all  England' .  In  their  view,  to  have  wished  in  medieval  times 
for  an  ownership  of  land  which  was  not  subject  to  royal  rights  was  'to  wish  for  the  state  of  nature' . 
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It  was  a  direct  consequence  of  this  theory  that  all  occupiers  of  land  were  at  best  regarded  as  'tenants' ,  i.e.  as  holders 
of  the  land  who  in  return  for  their  respective  grants  rendered  services  of  some  specified  kind  either  to  the  King  himself 
or  to  some  immediate  overlord  who,  in  his  turn,  owed  services  ultimately  to  the  Crown.  In  this  way  there  emerged 
a  feudal  pyramid,  with  the  King  at  its  apex  and  it  was  the  doctrine  of  tenures  which  defined  the  terms  of  the  grant  on 
which  each  tenant  enjoyed  his  occupation  of  'his'  land. 

The  feudal  services  rendered  by  'tenants'  were  an  integral  part  of  early  English  land  law,  and  in  time  became 
standardized  and  identifiable  by  the  type  of  service  exacted  and  performed.  The  different  methods  of  landholding 
(differentiated  according  to  the  form  of  service  required)  were  known  as  'tenures',  each  tenure  indicating  the  precise 
terms  on  which  the  land  was  held.  The  tenures  were  themselves  subdivided  into  those  tenures  which  were  'free'  (and 
therefore  formed  part  of  the  strict  feudal  framework)  and  those  tenures  which  were  'unfree'  (and  appertained  to 
tenants  of  lowly  status  who  were  ...  effectively  little  better  than  slaves). 

The  common  labourer  or  'villein  tenant'  originally  had  no  place  on  the  feudal  ladder  at  all.  He  merely  occupied  land 
on  behalf  of  his  lord,  and  it  was  the  latter  who  was  deemed  by  the  common  law  to  have  'seisin'  of  the  land  thus 
occupied.  Villeinage  (later  called  'copyhold  tenure'),  although  of  an  unfree  nature,  came  in  practice  to  enjoy 
increasing  protection. 

The  kinds  of  service  provided  by  those  who  enjoyed  free  tenure  included,  for  instance,  the  provision  of  armed 
horsemen  for  battle  (the  tenure  of  'knight's  service')  or  the  performance  of  some  personal  service  such  as  the  bearing 
of  high  office  at  the  King's  court  (the  tenure  of  'grand  sergeanty').  These  tenures  were  known  as  'tenures  in  chivalry' , 
and  were  distinct  from  the  'spiritual  tenures'  of  frankalmoign  and  divine  service  (by  which  ecclesiastical  lands  were 
held  in  return  for  the  performance  of  some  sacred  office)  and  the  somewhat  humbler  'tenures  in  socage'  (which 
obliged  the  tenant  to  render  agricultural  service  to  his  lord).  With  the  passage  of  time,  the  military  and  socage  tenures 
were  commuted  for  money  payments,  but  all  tenures  carried  with  them  'incidents'  (or  privileges  enjoyed  by  the  lord) 
which  were  often  more  valuable  than  the  services  themselves. 

The  consequence  of  medieval  theory  was  the  emergence  of  a  kind  of  feudal  pyramid  of  free  tenants,  with  the  actual 
occupiers  of  the  land  (the  'tenants  in  demesne')  forming  the  base,  their  overlords  ('mesne  lords')  standing  in  the 
middle  -  both  receiving  services  and  rendering  services  in  their  turn  -  and  with  the  King  at  the  apex  receiving  services 
fr-om  his  immediate  tenants  (’tenants  in  chief). 

Pollock  and  Maitland  described  the  system  of  tenures  in  terms  of  a  series  of  'feudal  ladders' ,  noting  that  'theoretically 
there  is  no  limit  to  the  possible  number  of  rungs,  and  ...  men  have  enjoyed  a  large  power,  not  merely  of  adding  new 
rungs  to  the  bottom  of  the  ladder,  but  of  inserting  new  rungs  in  the  middle  of  it.'  This  process  of  potentially  infinite 
extension  of  the  feudal  ladder  was  known  as  subinfeudation.  However,  subinfeudation  carried  the  disadvantage  that 
it  tended  to  make  the  feudal  ladder  long  and  cumbersome,  and  in  time  the  process  of  alienating  land  by  substitution 
became  more  common.  Under  the  latter  device  the  alienee  of  land  simply  assumed  the  rung  on  the  feudal  ladder 
previously  occupied  by  the  alienor,  and  the  creation  of  a  new  and  inferior  rung  was  no  longer  necessary. 

By  the  end  of  the  13th  century  a  more  modem  concept  of  land  as  freely  alienable  property  was  beginning  to  displace 
the  restrictive  feudal  order,  and  this  evolution  culminated  in  the  enactment  of  Quia  Emptores  in  1290.  The  Statute 
Quia  Emptores  constituted  a  pre-eminent  expression  of  a  new  preference  for  freedom  of  alienability  as  a  principle  of 
public  policy.  The  major  innovation  contained  in  the  Statute  was  the  prohibition  for  the  future  of  alienation  by 
subinfeudation.  Following  the  enactment  of  1290  only  the  Crown  could  grant  new  tenures,  and  the  existing  network 
of  tenures  could  only  contract  with  the  passage  of  time.  Every  conveyance  of  land  henceforth  had  the  effect  of 
substituting  the  grantee  in  the  tenurial  position  formerly  occupied  by  his  grantor:  no  new  relationship  of  lord  and 
tenant  was  created  by  the  transfer.  It  is  the  Statute  Quia  Emptores  which  -  quite  unnoticed  -  still  regulates  every 
conveyance  of  land  in  fee  simple  today.  Every  such  conveyance  is  merely  a  process  of  substitution  of  the  purchaser 
in  the  shoes  of  the  vendor,  and  the  effect  of  the  Statute  during  the  last  seven  centuries  has  tended  towards  a  gradual 
levelling  of  the  Feudal  pyramid  so  that  all  tenants  in  fee  simple  today  are  presumed  (in  the  absence  of  contrary 
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evidence)  to  hold  directly  of  the  Crown  as  'tenants  in  chief. 

The  dismantling  of  the  old  feudal  order  was  later  accelerated  by  more  direct  measures  aimed  at  a  reduction  of  the 
forms  of  tenure.  Under  the  Tenures  Abolition  Act  1660.  almost  all  free  tenures  were  converted  into  'free  and  common 
socage'  or  'freehold  tenure' .  There  is  therefore  only  one  surviving  form  of  tenure  today  -  freehold  tenure  in  socage  - 
but  the  conceptual  vestiges  of  the  doctrine  of  tenures  live  on.  It  is  still  true  that  every  parcel  of  land  in  England  and 
Wales  is  held  of  some  lord  -  almost  invariably  the  Crown.  It  is  still  technically  the  case  that  no  one  owns  land  except 
the  Crown,  and  that  all  occupiers  of  land  are  merely  -  in  the  feudal  sense  -  tenants.  However,  for  all  practical 
purposes  the  doctrine  of  tenures  is  now  obsolete.  Tenure  of  land  for  an  estate  in  fee  simple  is  now  tantamount  to 
absolute  ownership  of  the  land  -  or  as  close  to  total  control  of  land  as  is  nowadays  possible.  The  doctrine  of  tenures 
has  long  been  overtaken  in  importance  by  that  other  doctrine  which  explains  much  of  English  land  law  -  the  'doctrine 
of  estates’. 


The  Doctrine  of  Estates 


Whereas  the  doctrine  of  tenures  served  within  the  framework  of  medieval  theory  to  indicate  the  conditions  on  which 
a  grant  of  land  was  held,  the  doctrine  of  estates  defined  the  effective  duration  of  that  grant.  The  doctrine  still  plays 
a  fundamental  role  today  in  the  classification  of  interests  in  land  law. 

Since  it  was  intrinsic  to  the  structure  of  medieval  land  law  that  the  only  owner  of  land  was  the  King,  it  followed  that 
his  subjects  -  be  they  ever  so  great  -  were  merely  'tenants',  occupying  the  land  on  the  terms  of  some  grant  derived 
ultimately  from  the  largesse  of  the  Crown.  It  was  not  initially  clear  what  (if  anything  at  all)  the  individual  tenant  could 
say  he  'owned'  ....  The  answer  to  the  conundrum  was  provided  by  the  'doctrine  of  estates’.  As  Professor  F.H. 
Lawson  pointed  out,  the  solution  arrived  at  in  English  law  was  'to  create  an  abstract  entity  called  the  estate  in  land 
and  to  interpose  it  between  the  tenant  and  the  land. '  The  object  of  the  ownership  enjoyed  by  each  'tenant'  was  not  the 
land  itself  but  a  conceptual  'estate'  in  the  land,  each  'estate'  differing  from  the  others  in  temporal  extent.  Thus  by 
resorting  to  an  ingenious  compromise,  English  law  resolved  at  a  stroke  the  apparent  contradiction  of  theory  and  reality 
in  the  ownership  of  land.  Although  at  one  level  the  'estate'  in  the  land  merely  demarcated  the  temporal  extent  of  the 
grant  to  the  'tenant' ,  in  practice  it  provided  a  functional  (and  theoretically  acceptable)  substitute  form  of  ownership 
in  respect  of  land.  The  doctrine  of  estates  survives  to  the  present  day.  Like  the  medieval  'tenant',  the  modem 
proprietor  of  land  owns  in  some  strict  sense  not  the  land,  but  rather  an  'estate'  in  the  land  which  confers  specific  rights 
and  powers  according  to  the  nature  of  the  'estate' . 

The  terminology  of  'estates'  introduced  a  fourth  dimension  of  time  into  the  description  of  the  terms  of  grant  enjoyed 
by  the  'tenant'.  Each  'estate'  recognised  by  the  common  law  simply  represented  a  temporal  'slice'  of  the  bundle  of 
rights  and  powers  exercisable  in  respect  of  land,  and  in  the  doctrine  of  estates  there  was  developed  a  coherent  set  or 
rules  classifying  the  diverse  ways  in  which  rights  in  land  might  be  carved  up  in  this  dimension  of  time.  It  was  the 
concentration  on  the  rights  and  powers  appurtenant  to  differing  kinds  of  'estate'  which  so  sharply  distinguished  the 
common  law  view  of  real  property  from  the  continental  emphasis  on  full  ownership  in  the  abstract  sense  (dominium). 
An  'estate'  denoted  the  duration  of  a  grant  of  land  from  a  superior  owner  within  the  vertical  power  structure  which 
emanated  from  the  Crown;  and  no  man  could  grant  another  any  greater  'estate'  than  that  which  he  himself  owned 
(nemo  dat  quod  non  habet). 
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B)  TYPES  OF  ESTATES 
K.  Gray.  Elements  of  Land  Law 

The  freehold  estates 


The  three  freehold  'estates'  known  to  the  common  law  were  the  fee  simple,  the  fee  tail  and  the  life  estate,  and  each 
must  now  be  examined  in  turn  ....  The  key  to  the  distinctions  between  them  lies  in  the  notion  of  time.  The  essence 
of  the  doctrine  of  estates  has  never  been  more  elegantly  captured  than  in  the  argument  presented  before  the  Court  of 
Exchequer  in  the  16th  century  in  Walsingham's  Case.  Here  it  was  said  that:  "the  land  itself  is  one  thing,  and  the  estate 
in  the  land  is  another  thing,  for  an  estate  in  the  land  is  a  time  in  the  land,  or  land  for  a  time,  and  there  are  diversities 
of  estates,  which  are  no  more  than  diversities  of  time". 

The  estate  in  fee  simple  has  always  been  the  primary  estate  in  land.  It  represents  the  amplest  'estate'  which  a  'tenant' 
can  have  in  or  over  land.  As  was  said  in  Walsingham's  Case,  'he  who  has  a  fee-simple  in  land  has  a  time  in  the  land 
without  end,  or  the  land  for  time  without  end'.  In  so  far  as  real  property  represents  a  'bundle  of  rights'  exercisable 
with  respect  to  the  land,  'the  tenant  of  an  unencumbered  estate  in  fee  simple  has  the  largest  possible  bundle  .... 
Although  in  theory  each  tenant  in  fee  simple  is  still  merely  a  tenant  in  chief  of  the  Crown,  the  estate  in  fee  simple  is 
nowadays  tantamount  to  absolute  ownership  of  land.  In  terms  of  the  feudal  fiction,  an  estate  in  fee  simple  denotes  a 
grant  of  land  from  the  Crown  in  perpetuity  -  a  right  of  tenure  which  endures  for  ever  and  which  is  capable,  more  or 
less  indefinitely,  of  transfer  inter  vivos  or  of  devolution  on  death.  The  owners  of  the  fee  simple  estate  may  come  and 
go  but  the  estate  remains,  since  it  is  of  infinite  duration.  Each  new  owner  steps  into  the  shoes  of  his  predecessor  as 
a  tenant  in  chief  of  the  Crown  -  the  modem  effect  of  the  Statute  Quia  Emptores  of  1290. 

The  owner  of  an  estate  in  fee  simple  is  sometimes  called  a  'freeholder'  -  the  owner  of  a  freehold  estate.  Although 
modem  legislation  often  curtails  the  fee  simple  owner's  rights  of  use  and  enjoyment  (for  environmental  and  planning 
purposes),  there  are  relatively  few  limitations  on  his  power  to  dispose  of  an  estate  in  the  land  whether  by  will  or  by 
alienation  inter  vivos. 


R.  Scane.  Notes  on  Life  Estates  and  Estates  in  Fee  Tail 

Life  Estate:  Estates  whose  duration  is  measured  by  the  lifetime  of  a  person,  or  of  persons  -  a  definite  period  of 
uncertain  duration  -  are  estates  of  freehold,  but  are  not  freeholds  of  inheritance,  as  are  the  estates  in  fee  simple  and 
fee  tail.  That  is,  at  common  law,  the  interest  of  the  tenant  of  a  life  estate  is  not  capable  of  descending  to  the  tenant's 
heir. 

Historically  life  estates  were  divided  into  two  classes.  Conventional  life  estates  arose  as  a  result  of  the  intention,  or 
presumed  intention,  of  the  grantor  of  the  estate  to  create  an  estate  of  this  nature.  Other  life  estates  arose  by  implication 
of  law,  independently  of  any  intention  of  the  parties.  The  latter  category  no  longer  exists  in  Ontario  today,  as  a  result 
of  changes  in  family  law  brought  about  by  recent  legislation.  Conventional  life  estates  are  still  very  much  a  part  of 
the  law. 

Conventional  life  estates  may  be  further  classified  by  the  identity  of  the  measuring  life.  In  the  ordinary  life  estate, 
usually  called  just  a  "life  estate"  but  technically  known  as  a  "life  estate  pur  sa  vie",  the  measuring  life  is  that  of  the 
tenant  of  the  estate.  Thus  a  conveyance  of  "to  A  for  life”  would  be  understood  as  meaning  "to  A  during  the  period 
of  A's  own  life".  However,  the  measuring  life  might  be  a  person  other  than  the  tenant,  such  as  in  the  conveyance  ’’to 
Joan,  for  the  life  of  Susan".  This  form  of  estate  is  know  as  a  "life  estate  pur  autre  vie". 
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A  life  estate  pur  autre  vie  is  also  created  when  the  holder  of  a  life  estate  pur  sa  vie  conveys  his  or  her  interest  to 
another;  the  new  owner  of  the  estate  has  an  estate  measured  not  by  his  or  her  own  life,  but  by  the  life  of  the  original 
owner.  This  illustrates  a  simple  but  important  principle  in  the  law  relating  to  creation  of  estates  in  land  (one  already 
mentioned):  nemo  dat  quod  non  habet  -  you  cannot  give  what  you  do  not  have.  The  original  owner  here  has  an  estate 
measured, by  his  or  her  own  life  and  can  only  grant  that,  or  something  less  than  that,  to  another. 

As  mentioned,  life  estates  pur  sa  vie  are  not  estates  of  inheritance  and  therefore  cannot  descend  to  the  life  tenant's 
heir  on  death.  This  is  obvious;  once  the  life  tenant  dies  there  is  no  interest  that  can  be  inherited.  But  it  is  not  so 
obvious  in  the  case  of  the  life  estate  pur  autre  vie.  Consider  again  the  example  given  above  -  "to  Joan,  for  the  life  of 
Susan".  If  Susan  predeceases  Joan,  there  is  no  issue  of  succession  to  the  estate,  as  Joan's  interest  has  ended.  If  Joan 
predeceases  Susan  there  is  still  unexpired  time  to  be  disposed  of  -  the  remainder  of  Susan's  life.  But  at  common  law 
all  life  estates  were  considered  not  to  be  estates  of  inheritance,  and  so  the  remaining  interest  could  not  descend  to  her 
heir  on  Joan's  death. 

To  get  around  this  problem,  the  common  law  developed  special  rules  of  occupancy,  which  depended  on  the  exact  form 
of  the  original  grant.  If  the  land  was  originally  granted  "to  Joan  for  the  life  of  Susan,"  then,  on  Joan's  death  before 
that  of  Susan,  the  first  person  to  enter  upon  the  land  after  Joan's  death,  and  take  possession  of  it,  was  entitled  to  enjoy 
the  balance  of  the  estate  (that  is,  until  Susan's  death)  as  "General  Occupant”.  If  the  land  was  originally  granted  "to 
Joan  and  her  heirs  for  the  life  of  Susan",  then  the  person  who  was  Joan's  heir  was  entitled  to  occupy  the  land  until 
Susan's  death,  as  a  "Special  Occupant". 

In  Ontario  today  a  life  estate  pur  autre  vie  may  be  disposed  of  by  will:  Succession  Law  Reform  Act.  R.S.O.  1990, 
c.  S-26,  s.  2  (a).  If  the  holder  fails  to  dispose  of  it  by  will,  it  will  descend  to  the  next-of-kin:  Estates  Administration 
Art,  R.S.O.  1990,  c.  E-22,  s.  2. 


Estate  in  Fee  Tail:  [NOTE  -  this  material  on  the  fee  tail  is  for  the  sole  purpose  of  rounding  out  your  understanding 
of  the  basics  of  the  estate  system.  You  do  not  have  to  know  this  for  the  exam.]  It  has  not  been  possible  to  create  a  fee 
tail  estate  in  Ontario  since  1956.  In  that  year  the  Conveyancing  and  Law  of  Property  Act  was  amended  to  provide  that 
a  limitation  [grant]  in  a  deed  or  will  which,  prior  to  May  27,  1956,  would  have  created  an  estate  in  fee  tail  should  now 
be  construed  as  creating  an  estate  in  fee  simple,  or,  if  the  grantor  or  testator  did  not  own  an  estate  in  fee  simple,  then 
the  greatest  estate  which  the  grantor  or  testator  did  own  in  the  land. 

The  estate  in  fee  tail  never  played  a  significant  role  in  Ontario  land  holding.  It  was  developed  to  suit  the  ambitions 
of  the  English  landed  gentry.  When  one  reads  in  novels  of  land  being  "entailed",  it  is  the  fee  tail  to  which  reference 
is  being  made. 

A  fee  tail  is  a  "cut  down"  fee  simple.  The  "tail"  comes  from  "tailler"  -  to  cut  down.  It  is  an  estate  which  descends 
by  inheritance  only  to  a  person  in  the  direct  line  of  issue  from  the  original  grantee  in  fee  tail.  The  form  of  limitation 
to  create  a  fee  tail  was  to  add  to  the  traditional  words  of  limitation  to  create  a  fee  simple  so-called  "words  of 
procreation":  "to  Joan  and  the  heirs  of  her  body".  Joan  is  not  free  to  dispose  of  the  estate  by  will  to  whoever  she 
wishes;  it  may  only  go  to  her  direct  lineal  heirs.  More  importantly,  Joan  could  not  sell  the  fee  simple  while  she  was 
alive  because  she  did  not  have  it.  Thus  if  she  conveyed  all  of  her  interest  to  John,  and  then  died  without  lineal  issue, 
John's  interest  ended  immediately  because  he  only  had  an  estate  which  lasted  as  long  as  Joan  had  issue.  Alternatively, 
if  Joan  had  issue,  her  heir  could  recover  the  land  from  John. 

Thus  in  neither  case  was  it  an  attractive  proposition  for  John  to  buy  Joan's  interest,  and  that,  of  course,  was  the  whole 
idea.  The  fee  tail  was  created  through  the  desire  of  the  aristocracy  to  ensure  that  the  family  estates  remained 
concentrated,  and  in  the  direct  family.  It  derived  from  the  statute  De  Donis  Conditionalibus  (1285).  Prior  to  that 
statute,  a  gift  "to  Joan  and  the  heirs  of  her  body"  would  have  been  construed  as  a  conditional  fee  simple,  the  condition 
being  that  Joan  have  issue  bom  of  her.  Once  such  issue  were  bom,  the  condition  was  fulfilled  and  Joan  could  then 
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deal  with  her  lands  as  a  fee  simple  absolute.  If  Joan  never  had  issue,  it  was  considered  that  Joan  had  only  a  life  estate, 
and  the  land  reverted  to  the  grantor  after  her  death.  This  construction  by  the  courts  aroused  the  ire  of  the  landed 
classes  and  prompted  the  passage  of  De  Donis. 

In  theory  Ihe  estate  in  fee  tail  could  last  forever.  However,  because  of  the  restriction  to  inheritance  only  by  direct  issue 
of  the  original  grantee,  it  was  more  likely  to  end  for  want  of  eligible  heirs.  If  it  did  end,  the  land  went  to  the  holder 
of  the  reversion.  Reversions  are  discussed  in  the  next  section. 

Various  types  of  fee  tail  were  developed.  The  most  common  was  the  Fee  Tail  Male:  "To  John  and  the  heirs  male  of 
his  body"  .  Here  only  male  descendants  who  could  trace  their  descent  from  John  through  an  unbroken  male  line  could 
inherit.  It  was  also  possible  though  obviously  much  less  likely,  to  create  a  Fee  Tail  Female. 

Other  types  of  fee  tail  included  the  Fee  Tail  General:  "To  John  and  the  heirs  of  his  body".  Here  any  direct  lineal 
descendant  of  John  was  eligible  to  inherit.  There  was  also  a  Fee  Tail  Special,  in  which  only  heirs  of  the  body 
descended  from  a  particular  spouse  of  the  grantee  could  take:  "To  John  and  the  heirs  of  his  body  by  his  wife  Joan. " 
These  various  versions  of  the  fee  tail  could  be  combined:  for  example,  one  could  have  a  Fee  Tail  Male  Special:  "To 
John  and  the  heirs  male  of  his  body  by  his  wife  Joan". 

The  fee  tail  may  have  been  viewed  favourably  by  most  of  the  landowning  gentry,  but  it  was  not  liked  by  everyone. 
Particular  holders  of  entailed  lands  found  their  freedom  of  action  greatly  limited,  for  example.  More  importantly,  the 
fee  tail  ran  counter  to  the  more  general  thrust  of  the  common  law  towards  making  land  freely  alienable.  Entailed  land 
was  not  a  commodity  which  could  enter  the  market.  Over  time  the  courts  responded  to  commercial  pressure  by 
evolving  techniques  by  which  the  tenant  in  tail  could  again  alienate  the  estate,  by  an  inter  vivos  disposition,  so  as  to 
create  in  the  grantee  an  estate  in  fee  simple.  In  effect,  the  transaction  could  create  in  the  grantee  a  greater  estate  than 
the  grantor  possessed.  This  technique  became  known  as  "barring  the  entail".  In  1833  in  England  (1844  in  Upper 
Canada)  the  legislation  was  passed  permitting  the  entail  to  be  barred  by  a  simple  deed,  if  the  tenant  in  tail  barring  the 
entail  had  the  estate  in  possession. 

Although  the  modem  lawyer  will  seldom  be  required  to  research  the  law  on  the  estate  tail,  the  necessity  can  arise. 
Remember  that  the  amendment  to  the  Conveyancing  and  Law  of  Property  Act  noted  above  only  prevented  the  creation 
of  fee  tails;  it  did  not  abolish  existing  ones.  In  addition,  one  Canadian  province.  Prince  Edward  Island,  still  allows 
their  creation.  The  issue  arose  in  Re  McKellar  (1972),  28  D.L.R.  (3d)  162  (Ont.  H.C.),  where  a  1925  will  gave  the 
testator's  property  "to  my  nephew  Archie  McKellar  ....  and  if  Archie  McKellar  has  any  family  then  ...[the  land] 
becomes  his  own".  Alternative  dispositions  were  provided  in  the  event  that  Archie  McKellar  did  not  have  any 
"family".  One  proposition  advanced  at  trial  was  that  this  should  be  construed  as  meaning  "to  Archie  McKellar  and 
his  family"  and  thus  as  "to  Archie  McKellar  and  his  heirs”  -  that  is,  as  a  fee  tail.  In  the  event  the  court  rejected  this 
interpretation  in  favour  of  saying  that  Archie  had  been  given  a  life  estate  combined  with  a  conditional  fee  simple.  The 
condition  was  that  he  have  children,  and  if  he  met  that  condition  he  would  receive  the  fee  simple.  (Conditional  fees 
are  discussed  in  detail  in  a  section  (d)  below). 


131 


The  Creation  of  Estates:  Presumptions  and  Words  of  Limitation 

An  individual  owning  a  fee  simple  estate  can  obviously  choose,  when  divesting  him  or  herself  of 
it,  to  simply  give  the  full  fee  simple  estate  to  the  grantee  -  to  "create"  a  fee  simple  estate.  Or  he 
or  she  could  choose  to  give  some  lesser  estate,  such  as  a  life  estate,  to  the  grantee  -  to  "create" 
a  life  estate.  And  if  the  words  used  in  the  will  or  conveyance  (deed)  are  clear  as  to  what  is  being 
transferred,  there  will  be  no  problem  in  determining  what  was  intended. 

But  what  if  the  terms  of  any  instrument  -  an  inter  vivos  transfer  or  a  will  -  left  uncertain  what  was 
intended?  Because  of  the  importance  of  land  in  the  medieval  world  the  common  law  required  strict 
adherence  to  conveyancing  formulae  if  a  person  wished  to  transfer  inter  vivos  an  estate  in  fee 
simple.  The  grant  had  to  say:  "to  A  and  his  heirs."  Any  other  form  of  words  -  "to  A  in  fee 
simple,  to  A  forever,  to  A  and  his  successors"  -  would  create  only  a  life  estate. 

Note  that  in  the  phrase  "to  A  and  his  heirs"  the  words  to  "to  A"  are  known  technically  as  words 
of  purchase,  words  that  designate  the  person  to  whom  the  interest  is  granted.  The  words  "and  his 
heirs"  are  called  words  of  limitation,  words  that  designate  the  nature  of  the  interest  granted. 

The  strict  common  law  rule  on  conveyancing  has  long  been  altered  by  statute.  The  Conveyancing 
and  Law  of  Property  Act.  R.S.O.  1990,  c.  C-34,  s.  5  states: 

5  (1)  In  a  conveyance,  it  is  not  necessary,  in  the  limitation  of  an  estate  in  fee  simple,  to  use  the  word  "heirs". 

(2)  For  the  purpose  of  such  limitation,  it  is  sufficient  in  a  conveyance  to  use  the  words  "in  fee  simple"  or  any  other 
words  sufficiently  indicating  the  limitation  intended. 

(3)  Where  no  words  of  limitation  are  used,  the  conveyance  passes  all  the  estate,  right,  title,  interest,  claim  and  demand 
that  the  conveying  parties  have  in,  to,  or  on  the  property  conveyed,  or  expressed  or  intended  so  to  be,  or  that  they 
have  power  to  convey  in,  to,  or  on  the  same. 

(4)  Subsection  (3)  applies  only  if  and  as  far  as  a  contrary  intention  does  not  appear  from  the  conveyance,  and  has 
effect  subject  to  the  terms  of  the  conveyance  and  to  the  provisions  therein  contained. 

(5)  This  section  applies  only  to  conveyances  made  after  the  1st  day  of  July,  1886. 


The  alienation  of  realty  by  will  was  treated  differently  at  common  law.  Land  was  not  devisable 
at  all  until  the  passage  of  the  Statute  of  Wills.  1540,  and  thereafter  the  courts  took  a  more  lenient 
view  of  the  need  for  correct  words  of  limitation,  a  view  based  on  the  rule  that  wills  are  to  be 
construed  in  an  attempt  to  find  the  true  intention  of  the  testator  or  testatrix.  A  similar  provision 
to  the  one  cited  above  is  now  to  be  found  in  the  Succession  Law  Reform  Act.  R.S.O.  1990,  c. 
S-26,  s.  26,  which  states: 


26.  Except  where  a  contrary  intention  appears  by  the  will,  where  real  property  is  devised  to  a  person  without  words 
of  limitation,  the  devise  passes  the  fee  simple  or  the  whole  of  any  other  estate  or  interest  that  the  testator  had  power 
to  dispose  of  by  will  in  the  real  property. 
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(C)  PRESENT  AND  FUTURE  INTERESTS 

The  preceding  pages  demonstrate  that  the  estates  system  recognizes  a  variety  of  different  interests 
in  land.  The  next  sections  will  show  that  the  common  law  also  allows  for  conditional  estates, 
interests  in  land  which  may  either  not  arise  until  the  happening  of  a  certain  event  or  which  may 
be  terminated  in  the  future  by  the  occurrence  of  a  certain  event.  Once  we  know  that  it  is  possible 
to  have  an  interest  in  land  less  than  the  fee  simple  absolute  (life  estate,  fee  tail,  conditional  fee 
simple),  the  next  question  is  -  what  happens  to  the  rest  of  the  fee  simple  absolute  in  any  given 
piece  of  realty?  The  answer  is  that  the  law  recognizes  future  interests  in  land,  interests  held  by 
persons  other  than  those  in  possession  in  the  present.  In  fact,  the  common  law  recognizes  two 
types  of  future  interests:  a  reversion  and  a  remainder. 

A  reversion  is  any  interest  retained  by  the  grantor:  for  example,  in  the  grant  "to  A  for  life"  the 
grantor,  assuming  that  he  or  she  holds  the  fee  simple  absolute,  has  not  disposed  of  his  or  her  full 
interest.  The  grantor  has  a  reversion  in  fee  simple.  A  reversion  does  not  need  to  be  specified,  it 
arises  by  operation  of  law  from  the  failure  by  the  grantor  to  alienate  the  entire  interest. 

A  remainder  is  an  interest  created  in  a  third  party  which  follows  the  granting  of  an  estate  less  than 
the  fee  simple  absolute.  For  example,  in  the  grant  "to  A  for  life,  then  to  B",  B  has  a  remainder 
in  fee  simple  but  no  right  to  possess  the  land  until  A  dies.  Note  that  in  this  example  the  grantor 
has  no  reversion  --  he  or  she  has  given  away  the  full  fee  simple. 


K.  Gray.  Elements  of  Land  Law 

Through  the  doctrine  of  estates  the  common  law  was  able  to  organise  the  allocation  of  certain  powers  of  management, 
enjoyment  and  disposition  over  land  in  respect  of  particular  periods  or  'slices'  of  time.  Moreover,  as  the  law  of  real 
property  became  distanced  from  the  physical  reality  of  land  and  entered  a  world  of  almost  mathematical  abstraction, 
it  was  possible  to  accord  an  immediate  conceptual  reality  to  each  'slice'  of  time  represented  by  an  'estate'.  In  other 
words,  any  particular  'slice'  of  entitlement  in  the  land  could  be  viewed  as  having  a  present  existence,  notwithstanding 
that  its  owner  was  not  entitled  to  possession  of  the  land  until  some  future  date.  In  a  world  of  concepts  it  was  quite  easy 
to  conceive  of  rights  to  successive  holdings  of  the  land  as  'present  estates  coexisting  at  the  same  time'.  It  was 
ultimately  this  feature  of  the  time-related  aspect  of  the  'estate'  in  land  which  made  it  possible  for  the  common  lawyer 
to  comprehend  the  notional  reality  of  immediate  dispositions  of,  and  dealings  with,  future  interests  in  land.... 

Precisely  because  the  doctrine  of  estates  recognised  the  feasibility  of  successive  estates  in  the  same  land,  rules  were 
developed  ...  to  restrain  the  current  estate  owner  from  prejudicing  the  value  of  the  land  in  the  hands  of  any  successor 
(or  'remainderman').  These  rules  took  the  form  of  a  doctrine  relating  to  'waste',  'waste'  being  defined  as  any  action 
or  inaction  on  the  part  of  the  estate  owner  which  altered  the  physical  character  of  the  land.  Waste  can  be  committed 
in  several  ways,  although  not  all  forms  or  waste  lead  to  any  legal  remedy.  The  courts  have  been  unwilling,  for 
instance,  to  restrain  the  commission  by  a  tenant  for  life  of  ameliorating  waste,  which  merely  has  the  effect  of 
improving  the  land  and  of  enhancing  its  value.  Only  if  the  terms  of  his  grant  so  stipulate  can  a  tenant  may  be  made 
liable  for  permissive  waste,  which  comprises  defaults  of  maintenance  and  repair  leading  to  the  dilapidation  of  buildings 
situated  on  the  land.  More  serious  is  voluntary  waste,  which  includes  any  positive  diminution  of  the  value  of  the  land 
(for  instance,  by  quarrying  or  by  the  cutting  of  timber).  A  tenant  for  life  is  liable  for  such  waste  unless  the  terms  of 
his  grant  give  him  specific  exemption  by  declaring  him  'unimpeachable  for  waste'. 
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PROBLEMS 


In  formulating  your  answers  to  these  questions  consider  both  what  kind  of  estate  a  person  has,  and 
whether  it  is  one  of  present  or  future  possession. 

1)  A  has  a  fee  simple  estate  and  executes  a  deed  stating:  "I  give  my  land  to  B" .  What  estate  does 
B  have,  and  why? 

2)  A  has  a  fee  simple  estate  and  makes  a  will  stating:  "to  B  for  life,  and  on  the  expiry  of  B's  life 
to  C  for  life".  What  interests  do  A,  B  and  C  have? 

3)  A  has  a  fee  simple  estate  and  makes  a  will  stating:  "I  give  my  land  to  B  for  the  life  of  C,  then 
to  D  for  life,  then  to  E.  What  interests  do  A,  B,  C,  D  and  E  have?  What  happens  if  B  dies  before 
C? 
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D)  INTRODUCTION  TO  CONDITIONAL  ESTATES 

We  have  seen  that  estates  in  land  are  temporal  'slices'  of  the  rights  to  the  possession,  use  and 
enjoyment  thereof.  So  far  we  have  considered  these  estates  as  'absolute',  as  belonging 
unconditionally  to  someone.  Estates  may,  however,  be  granted  subject  to  conditions.  Conditions 
can  be  of  two  kinds. 

Conditions  Precedent.  First,  there  can  be  conditions  of  eligibility,  or  what  are  known  technically 
as  conditions  precedent.  These  must  be  satisfied  before  the  grantee  has  any  right  of  enjoyment  at 
all.  For  example:  'to  A  at  21' ,  or  'to  B  for  life  if  she  should  marry  Y' .  Until  A  turns  21 ,  or  until 
B  marries  Y,  they  have  only  what  are  called  contingent  interests.  If  either  die  before  the  condition 
is  met,  or  if  the  condition  becomes  impossible  of  performance  (for  example,  if  Y  dies  before  B 
marries  him)  the  interest  will  be  extinguished  and  there  is  nothing  that  can  pass  to  heirs. 
Conversely,  if  A  becomes  21,  or  if  B  marries  Y,  then  the  condition  is  satisfied  and  the  interest 
becomes  a  vested  interest. 

This  does  not  mean  that  the  owner  of  a  vested  interest  has  an  immediate  right  to  possession.  That 
is  the  case  in  the  two  examples  given  above,  but  it  is  not  so  in  the  grant  "to  A  for  life,  then  to  B 
for  life  if  she  reaches  21".  At  the  time  of  the  grant,  assuming  B  is  not  21,  her  interest  is 
contingent.  If  she  reaches  21  while  A  is  still  alive,  her  estate  becomes  vested  in  interest,  but  she 
has  no  right  to  possession  until  A  dies. 

It  should  be  noted  here  that  the  common  law  generally  favours  early  vesting  where  there  is  any 
doubt  about  whether  a  grantor  or  testator/testatrix  intended  to  create  a  vested  or  contingent 
interest.  Mackav  v.  Nagle  et  al  (1988),  30  E.T.R.  191  (N.B.Q.B.)  illustrates  this  point.  The 
testator  left  his  property  to  his  wife  for  life  "and  thereafter  to  my  living  children  in  equal  shares" . 
His  four  children  were  alive  when  the  will  took  effect,  but  one  died  during  his  widow's  lifetime. 
Did  the  word  "living"  mean  children  alive  at  the  time  the  will  took  effect,  in  which  case  the 
now-deceased  child's  interest  would  be  vested  and  would  descend  to  his  heirs?  Or  did  it  mean 
living  at  the  time  the  widow's  life  estate  expired,  in  which  case  it  would  be  a  contingent  interest, 
the  condition  precedent  being  surviving  the  widow?  In  coming  to  the  conclusion  that  the  interest 
was  vested,  the  court  considered  extrinsic  evidence  of  the  testator's  intention  when  the  will  was 
made.  But  it  relied  largely  on  a  series  of  cases  establishing  the  principle  that,  in  ambiguous  cases, 
"the  courts  generally  follow  a  rule  of  construction  favouring  early  vesting". 

Conditions  Subsequent.  The  second  kind  of  condition,  the  one  that  will  principally  concern  us 
here,  is  a  condition  of  defeasance,  known  as  a  condition  subsequent.  These  operate  to  defeat  an 
estate  which  has  already  vested.  For  example:  'to  C  in  fee  simple,  but  if  he  ever  becomes  a 
member  of  the  Law  Society  of  Upper  Canada,  to  D  in  fee  simple' .  If  C  acquired  the  land  in  1960 
with  this  condition  attached,  the  estate  was  vested  at  that  time  but  was  liable  to  be  divested  at  a 
future  date  if  C  became  a  lawyer.  These  conditions  of  defeasance  are  personal;  if  C  died  in 
possession  and  never  having  joined  the  legal  profession,  his  heirs  will  inherit  a  fee  simple 
absolute.  Such  an  estate  is  known  as  a  fee  simple  defeasible  on  condition  subsequent,  or, 
occasionally,  a  fee  simple  vested  subject  to  divestment. 
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The  fee  simple  defeasible  on  condition  subsequent  is  not  the  only  estate  which  may  be  made 
subject  to  a  condition  of  defeasance.  Such  a  condition  is  also  incorporated  in  a  determinable  fee, 
sometimes  called  a  fee  subject  to  a  limitation.  The  conceptual  difference  between  a  determinable 
fee  and  a  fee  simple  defeasible  on  condition  subsequent  is  not  easy  to  grasp.  The  defeasible  estate 
is  premised  on  the  notion  that  the  grantor  has  given  away  a  full  estate,  while  providing  for  a 
possibility  of  later  termination  via  the  condition.  The  determinable  estate,  however,  is  considered 
to  be  ab  initio  something  less  than  a  full  fee  simple  estate.  The  condition  is  considered  part  and 
parcel  of  the  fee  simple,  not  a  separate  condition  that  may  end  it. 

Unfortunately,  it  is  easier  to  state  the  conceptual  distinction  between  these  two  types  of  fees  than 
it  is  to  tell  them  apart  in  any  given  form  of  words  in  a  grant.  The  courts  have  tended  to  rely  on 
looking  for  certain  formulae:  some  phrases  will  invariably  lead  to  a  finding  that  a  defeasible  fee 
was  intended,  others  to  a  conclusion  that  the  grant  creates  a  determinable  fee.  Examples  are  given 
in  the  extract  from  Megarry  and  Wade  below.  An  apt  summary  of  this  area  of  the  law  was 
provided  by  Porter,  M.R.,  in  Re  Kine's  Trusts  (1892),  29  L.R.  Ir.  401  at  410  where  he  called 
the  defeasible/determinable  distinction  "little  short  of  disgraceful  to  our  jurisprudence.' 

However  disgraceful  it  may  be,  the  distinction  cannot  be  ignored  because  there  are  a  variety  of 
consequences  to  deciding  whether  an  estate  is  defeasible  or  determinable.  We  will  not  deal  with 
all  of  those  consequences.  However,  two  points  should  be  noted. 

First,  the  two  fees  give  the  grantor  different  rights  in  reversion.  When  a  grantor  creates  a 
defeasible  fee  he  or  she  is  left  with  what  is  known  as  a  right  of  re-entry.  This  gives  the  grantor, 
when  the  condition  is  broken,  the  right  to  end  the  grantee's  estate:  the  grantee's  estate  is  not 
automatically  terminated.  Conversely,  a  fee  simple  determinable  is  automatically  ended  if  the 
event  specified  occurs  --  this  right  in  the  grantor  is  called  a  possibility  of  reverter.  The  difference 
between  these  two  reversions  -  one  a  right  to  end  the  estate  and  the  other  an  automatic  termination 
of  it  -  flows  from  the  conceptual  difference  between  the  two  conditional  fees. 

Second,  one  has  to  be  able  to  tell  the  two  fees  apart  because  there  are  rules  limiting  the  types  of 
conditions  that  can  be  imposed  on  an  estate.  As  we  will  see,  this  has  come  primarily  to  mean  that 
a  condition  must  not  be  uncertain  and  nor  must  it  contravene  "public  policy" .  As  is  the  case  when 
the  holder  of  a  conditional  estate  breaks  the  condition,  there  are  different  consequences  depending 
on  whether  the  fee  is  determinable  or  defeasible  when  the  condition  is  of  the  type  that  the  law 
considers  invalid. 

If  the  condition  is  attached  to  a  determinable  fee  simple,  and  is  found  to  be  invalid,  the  estate  is 
entirely  void  and  reverts  to  the  grantor.  Again,  this  is  because  of  the  nature  of  determinable  estate 
in  which  the  condition  is  part  and  parcel  of  the  fee.  However,  if  the  condition  is  attached  to  a  fee 
simple  defeasible  on  condition  subsequent,  and  the  court  holds  the  condition  to  be  invalid,  the 
condition  only  is  struck,  and  the  grantee  takes  the  estate  free  of  the  condition. 

While  we  have  used  the  term  "fee  simple"  here,  any  estate  can  be  made  subject  to  conditions. 
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¥)  CONDITIONS  AND  PUBLIC  POLICY 

The  next  two  cases  deal  with  the  meaning  of  "contrary  to  public  policy" .  This  is  a  difficult  notion 
to  define.  It  includes  conditions  contrary  to  law  -  which  means  both  conditions  mandating  an 
illegal  act  and  conditions  which  seek  to  subvert  the  course  of  law.  An  example  of  the  latter  is  a 
condition  providing  for  divestment  if  the  grantee  becomes  a  bankrupt.  The  bankruptcy  law  of  the 
jurisdiction,  not  the  grantor,  provides  for  the  disposition  of  property  on  bankruptcy:  see  Re  Machu 
(1882),  21  Ch.  D.  838. 

Beyond  this  category,  it  is  difficult  to  say  why  the  content  of  certain  kinds  of  conditions  attracts 
judicial  disapprobation  as  contrary  to  "public  policy"  and  others  do  not.  The  best  one  can  do  is 
to  describe  categories  and  ascribe  the  choices  traditionally  made  to  the  values  of  the  English 
judiciary.  Looking  at  the  cases  as  a  whole,  most  conditions  traditionally  held  to  be  invalid  as 
against  public  policy  were  considered  so  because  they  represented  restraints  on  marriage, 
conditions  encouraging  divorce  or  separation,  conditions  affecting  parental  duties,  or  restraints 
on  alienation.  We  will  not  discuss  the  first  three  categories  any  further,  and  the  latter  is  dealt  with 
at  the  end  of  this  chapter. 

The  issue  of  concern  here  is  the  relationship  between  private  property,  public  policy,  and  what 
we  now  call  unacceptable  discrimination.  As  you  will  have  gathered  from  Clayton  v.  Ramsden. 
"discrimination"  has  not  traditionally  been  a  reason  for  voiding  conditions.  The  racial  and 
religious  distinctions  made  in  the  will  in  that  case  attracted  little  comment.  Re  Noble  and  Wolf 
deals  explicitly  with  the  validity  of  discriminatory  terms  -  consider  in  particular  the  line  drawn 
by  the  court  between  private  choice  and  public  policy  and  the  concern  expressed,  especially  by 
Hogg  J.A.,  about  not  inventing  new  grounds  of  public  policy.  Consider  also,  by  way  of  contrast, 
how  both  concerns  are  dealt  with  by  the  court  in  the  much  more  recent  Re  Canada  Trust  case. 

You  should  note  that  neither  of  these  two  cases  involves  a  conditional  fee.  Noble  and  Wolf  is 
about  a  restrictive  covenant,  a  topic  we  will  cover  in  a  later  chapter.  Re  Canada  Trust  is  about  a 
charitable  foundation  and  personal  property.  Do  not  concern  yourselves  with  these  distinctions; 
the  purpose  of  the  cases  is  to  consider  what  should  be  the  scope  of  "public  policy". 
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NOTES 

1)  A  number  of  Canadian  cases  have  dealt  with  conditions  and  public  policy.  Consider  whether 
the  following  would  have  been  decided  differently  had  the  courts  had  the  reasoning  of  the  Ontario 
Court  of  Appeal  in  Re  Canada  Trust  and  Ontario  Human  Rights  Commission  before  them? 

a)  In  Re  Rattrav  (1973),  38  D.L.R.  (3d)  321  (Ont.  H.C.),  affd.  (1974),  44  D.L.R.  (3d)  533 
(C.A.)  approximately  $1.7M  was  left  to  Queen's  University  to  provide  scholarships  or  bursaries. 
One  of  the  conditions  was  that  they  should  not  be  awarded  "to  any  student  who  is  a  communist, 
socialist  or  a  fellow  traveller" .  On  an  application  by  the  University  the  condition  was  struck  down 
for  uncertainty.  The  case  generated  some  publicity  and  a  letter  writer  to  the  Globe  and  Mail.  17 
September  1973,  said  in  part:  "The  university  ...  had  no  qualms  about  accepting  the  money  on 
this  basis.  Now  that  ...  Rattray  is  ...  dead  they  apparently  find  it  morally  proper  to  alter  his 
conditions,  without  the  acceptance  of  which  the  money  would  not  have  been  given  to  them  in  the 
first  place  ....  [H]is  money  will  henceforth  be  made  available  to  persons  whose  political 
philosophy  he  deplored,  even  though  he  took  pains  to  develop  the  point  that  it  should  not.  I 
believe  this  court's  decision  should  be  appealed,  not  only  to  safeguard  the  intents  of  the  deceased 
person  who  has  given  so  generously,  but  to  safeguard  the  inviolability  of  trust  funds  in  general 
and  the  intents  that  gave  them  birth". 

On  the  issue  of  uncertainty,  the  letter  writer  agreed  that  there  "is  ...  no  precise  definition"  of 
terms  like  socialist,  communist,  or  fellow  traveller.  But  the  problem  could  be  dealt  with  by  asking 
each  student  who  applied  to  the  fund:  "can  you  in  conscience  subscribe  to  its  intent  in  accepting 
this  scholarship"? 

b)  In  Re  Hurshman  (1956),  6  D.L.R.  (2d)  615  (B.C.S.C.)  the  testator  left  property  which  his 
daughter  would  inherit  "provided  she  is  not  at  that  time  [the  time  when  the  will  took  effect]  the 
wife  of  a  Jew".  This  will  was  made  a  month  after  Mr.  Hurshman' s  daughter  married  Ivan 
Mindlin,  who  all  parties  to  the  case  agreed  was  by  "lay  definition"  Jewish.  Mclnnes  J.  held  that 
the  condition  "is  directly  contrary  to  public  policy"  because  "in  order  for  the  daughter  to  inherit 
she  must  divest  herself  of  her  husband". 

c)  Re  Metcalfe  (1972),  29  D.L.R.  (3d)  60  (Ont.  H.C.)  involved  a  testator  who  provided  for  a 
scholarship  fund  in  his  will.  McGill  was  to  provide  a  scholarship  for  a  male  medical  student 
unable  to  finance  his  own  studies,  who  was  a  Protestant  of  good  moral  character,  had  received 
a  high  school  education  in  Ontario,  and  had  shown  athletic  ability.  When  the  university  was 
informed  of  this  it  disclaimed  the  gift,  stating  in  a  letter  that  "our  Scholarship  Committee  ...  will 
not  recommend  acceptance  of  discriminatory  gifts  such  as  this  for  'a  Protestant  of  good  moral 
character,  educated  in  Ontario  and  who  possesses  athletic  ability'  ". 

Any  recipient  of  property  is  entitled  to  disclaim,  and  that  might  have  been  the  end  of  the  matter. 
However,  the  testator’s  widow  argued  that  the  gift  should  stand  as  one  given  to  charity,  that 
McGill  was  only  the  selector  of  the  recipient,  not  the  recipient  itself,  and  that  the  court  should 
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appoint  another  "selector".  After  construing  the  precise  terms  of  the  bequest  the  court  held  that 
McGill  was  really  the  recipient,  and  that  the  gift  therefore  failed. 


2)  The  relationship  between  the  right  of  an  owner  to  do  what  he  or  she  wants  with  property  and 
anti-discrimination  law  was  addressed  directly  in  L'association  A.D.G.O.  v.  Catholic  School 
Commission  of  Montreal  (1979),  112  D.L.R.  (3d)  230  (Que  S.  C.).  The  Commission  offered  to 
the  public  generally  weekend  rentals  of  its  buildings.  But  it  refused  to  rent  them  for  a  weekend 
conference  to  L' Association  A.D.G.Q.  because,  in  the  words  of  Beauregard  J.,  "petitioner  is  an 
organization  that  has  as  its  principal  object  the  organizing  of  homosexual  men  and  women  in  order 
to  defend  their  interests"  and  "respondent  submits  that  homosexuality  is  a  practice  which  is 
condemned  by  the  highest  authorities  of  the  Catholic  Church,  and  that  consequently  the  exclusion 
of  petitioner  as  a  lessee  is  justified  by  the  religious  or  educational  character  of  respondent,  a  non¬ 
profit  institution."  The  court  considered  three  provisions  of  Quebec's  Charter  of  Human  Rights 
and  Freedoms: 

Section  6:  Every  person  has  a  right  to  the  peaceful  enjoyment  and  free  disposition  of  his  property,  except  to  the  extent 
provided  by  law. 

Section  10:  Every  person  has  a  right  to  full  and  equal  recognition  and  exercise  of  his  human  rights  and  freedoms, 
without  distinction  exclusion  or  preference  based  on  race,  colour,  sexual  orientation,  sex,  civil  status,  religion, 
political  convictions,  language,  ethnic  or  national  origin  or  social  condition.  Discrimination  exists  where  such  a 
distinction,  exclusion  or  preference  has  the  effect  of  nullifying  or  impairing  such  right. 

Section  12:  No  one  may,  through  discrimination,  refuse  to  make  a  juridical  act  concerning  goods  or  services  ordinarily 
offered  to  the  public. 

From  these  provisions  the  court  concluded  that  "whatever  may  be  the  justification  of  respondent's 
decision  on  other  than  legal  grounds,  the  refusal  contravenes  s.  12  of  the  Charter  of  Human  Rights 
and  Freedoms."  The  Commission,  however,  argued  that  its  action  was  saved  by  section  20  of  the 
Charter,  which  reads:  "A  distinction,  exclusion  or  preference  based  on  the  aptitudes  or  qualifi¬ 
cations  required  in  good  faith  for  a  job,  or  justified  by  the  charitable,  philanthropic,  religious, 
political  or  educational  nature  of  a  non-profit  institution  devoted  exclusively  to  the  well-being  of 
an  ethnic  group,  is  deemed  non-discriminatory." 

Beauregard  J.  dealt  with  this  argument  as  follows: 

"While  I  accept  that,  as  a  question  of  fact,  homosexuality  is  a  practice  which  is  condemned  by  the  highest  authorities 
of  the  Catholic  Church,  and  that  respondent  is  a  non-profit  institution  which  has  as  its  object  to  provide  Catholic 
education,  I  am  of  the  opinion  that,  within  the  confines  of  the  present  case,  respondent  has  not  succeeded  in  showing 
that  it  should  benefit  from  the  exception  provided  by  s.  20  of  the  Charter.  One  may  certainly  imagine  cases  where 
respondent  might  invoke  s.  20  of  the  Charter  and  refuse  to  contract  with  another  person  by  alleging  an  exclusion 
justified  by  its  religious  or  educational  character.  There  is  no  point,  however,  in  evoking  these  cases  here.... 
Interpreted  strictly,  s.  20  does  not  say  that  s.  10  does  not  apply  to  non-profit  institutions  which  have  an  educational 
or  religious  character,  but  it  does  say  that  an  exclusion  invoked  by  a  non-profit  institution  must  be  "justified"  by  the 
religious  or  educational  character  of  that  institution. 
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If  there  exist  effectively  in  a  given  situation  certain  facts  which  would  make  such  an  exclusion,  in  the  eyes  of  the 
directors  of  a  non-profit  institution  acting  in  good  faith,  a  logical  and  rational  consequence  of  its  religious  or 
educational  character,  it  is  not  for  the  Courts  to  put  themselves  in  their  place  and  exercise  the  discretion  which  is 
theirs.  But  in  the  complete  absence  of  a  rational  connection  between  the  religious  or  educational  character  of  an 
institution  and  a  discriminatory  practice,  it  falls  to  the  Courts  to  intervene  in  order  to  sanction  such  practices. 

In  the  present  case,  respondent  has  decided  to  offer  to  the  general  public  the  rental  of  its  buildings.  Respondent  has 
even  granted  leases  to  non-Catholic  churches  and  atheist  or  agnostic  political  parties.  On  the  fringes  of  this  more  or 
less  commercial  practice  I  see  no  connection  between  respondent's  religious  or  educational  character  and  its  decision 
to  exclude  the  petitioner  association  as  a  lessee  on  account  of  the  ideas  which  this  group  advances....  [T]he  real 
problem  is  this:  respondent  refuses  to  rent  to  petitioner  because  it  apprehends  the  deleterious  effect  which  the  rental 
of  a  building  to  a  homosexual  association  would  have  on  its  Catholic  students,  it  being  accepted  that  homosexuality 
is  a  practice  condemned  by  the  Catholic  Church.  It  is  thus  an  apprehension  which  is  perhaps  justified  but  not 
permissible  with  respect  to  ss.  12  and  10  of  the  Charter  of  Human  Rights  and  Freedoms. 


3)  In  Fox  v.  Fox  Estate  (1995),  10  E.T.R.  (2d)  229  (Ont.  C.A.)  a  testator  left  his  widow  and 
executor,  Miriam,  a  life  interest  in  75  per  cent  of  his  estate,  with  a  power  to  use  the  capital  for 
the  benefit  of  his  grandchildren.  What  was  left  of  the  estate  after  the  widow's  death  was  to  go  to 
the  testator's  son  Walter.  Walter  had  two  children  by  his  first  marriage,  and  in  1989  decided  to 
marry  again  to  a  woman  who  was  his  secretary  and  not  Jewish.  The  widow  did  not  like  this,  and 
used  the  power  of  encroachment  to  give  her  grandchildren  all  the  residue  of  the  estate.  The  Court 
of  Appeal  disallowed  her  actions,  and  the  case  is  largely  concerned  with  the  law  relating  to  the 
discharge  of  their  duties  by  executors  and  trustees.  But  one  of  the  three  judges,  Galligan  J.A., 
accepted  the  trial  judge's  finding  that  the  widow  was  motivated  by  dislike  of  Walter's  choice  of 
marriage  partner,  specifically  the  fact  that  she  was  not  Jewish.  He  stated,  inter  alia:  "It  is 
abhorrent  to  contemporary  community  standards  that  disapproval  of  a  marriage  outside  of  one's 
religious  faith  could  justify  the  exercise  of  a  trustee's  discretion.  It  is  now  settled  that  it  is  against 
public  policy  to  discriminate  on  grounds  of  race  or  religion" .  As  authority  for  this  he  cited  the 
Canada  Trust  case.  He  then  stated:  "If  a  settlor  cannot  dispose  of  property  in  a  fashion  which 
discriminates  upon  racial  or  religious  grounds,  it  seems  to  me  to  follow  that  public  policy  also 
prohibits  a  trustee  from  exercising  her  discretion  for  racial  or  religious  reasons".  Galligan  J.A. 
acknowledged  that  while  there  were  past  decisions  which  "upheld  discriminatory  conditions  in 
wills",  counsel  in  the  present  appeal  had  not  been  prepared  to  argue  that  these  were  still  correct, 
that  "any  court  would  today  uphold  a  condition  in  a  will  which  provides  that  a  beneficiary  is  to 
be  disinherited  if  he  or  she  marries  outside  of  a  particular  religious  faith". 

Do  you  think  this  is  a  correct  reading  of  the  Canada  Trust  decision?  Do  you  think  this  ought  to 
be  the  law? 
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4)  Two  recent  charities  cases  have  referred  to  the  Re  Canada  Trust  decision.  In  Re  Ramsden 
Estate  (1996),  139  D.L.R.  (4th)  746  (P.E.I.S.C.-T.D.)  at  issue  was  a  bequest  to  the  University 
of  Prince  Edward  Island  to  create  bursaries  or  scholarships  to  be  awarded  "to  protestant  students" . 
Beyond  this  preference,  nothing  else  was  stated  as  to  why  the  testatrix  had  chosen  as  she  did.  The 
court  first  found  that  this  could  not  be  given  effect  to  because  the  University  Act.  R.S.P.E.I. 
1988,  c.  U-4  prohibited  the  University  from  administering  any  such  funds,  on  the  grounds  that 
they  required  the  imposition  of  a  "religious  test".  However,  it  went  on  to  find  that  the  fond  could 
be  administered  by  some  other  body  and  thus  achieve  the  same  purposes.  That  brought  into  play 
the  question  of  whether  the  trust  established  by  the  bequest  was  generally  contrary  to  public 
policy,  and  the  court  held  that  it  was  not,  in  the  process  not  even  referring  to  the  apparent  "public 
policy"  of  non-denominational  University  scholarships.  With  reference  to  the  Leonard  Foundation 
case,  the  court  said:  "that  case  is  distinguishable  from  the  present  one,  in  that  the  trust  in  that  case 
was  based  on  blatant  religious  supremacy  and  racism.  There  is  no  such  basis  for  the  trust  in  this 
case".  Thus  "motive"  seemed  to  play  a  large  role. 

In  a  more  recent  case,  University  of  Victoria  v.  The  Queen  (2000),  185  D.L.R.  (4th)  182 
(B.C.S.C.),  a  woman  had  left  the  University  money  to  establish  two  bursaries,  one  for  "a 
practicing  Roman  Catholic  student"  in  education  and  the  other  in  music  for  "a  Roman  Catholic 
student".  The  court  dealt  with  two  issues.  First,  it  decided  that  the  terms  did  not  violate  the 
Human  Rights  Code  of  the  province  because  the  trust  fond  did  not  constitute  a  "public" 
relationship  between  the  University  and  the  public.  Here  the  University  was  simply  the  trustee 
appointed  under  the  will  of  a  private  citizen  to  give  effect  to  a  private  bequest.  Second,  it  held  that 
the  terms  did  not  violate  public  policy.  That  doctrine  should  be  invoked  "only  in  clear  cases" ,  and 
"the  terms  of  the  scholarship  in  Re  Leonard  are  clearly  offensive  and  distinguishable  from  those 
before  me".  The  court  had  "no  hesitation  in  concluding  that  a  scholarship  or  bursary  that  simply 
restricts  the  class  of  recipients  to  members  of  a  particular  religious  faith  does  not  offend  public 
policy".  It  is  unclear  whether  the  distinction  drawn  by  the  court  between  this  case  and  Canada 
Trust  was  motive,  or  the  fact  that  religion  only  was  involved,  or  both. 
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4)  The  following  is  the  December  1995  practice  exam.  Ignoring  clause  2  of  the  will  and  any 
questions  relating  to  the  Island,  how  would  you  advise  David? 

Alice  Bell,  who  died  in  1990,  was  a  wealthy  widow  living  in  Toronto.  Among  other  property,  she 
owned  a  Forest  Hills  house  and  an  island  (Bell's  Island)  in  cottage  country.  She  had  two  sons, 
Christopher  and  David,  both  of  whom  are  still  alive.  Christopher  is  married  to  Erica,  has  two 
children,  and  is  a  successful  newspaper  columnist  well-known  for  his  vivid  advocacy  of  "family 
values"  and  right-wing  economic  views  in  the  Toronto  Moon.  David  is  gay  and  a  legal-aid  lawyer, 
neither  of  which  facts  endeared  him  to  his  family.  The  provisions  of  Alice  Bell's  will  dealing  with 
her  real  property  read  as  follows: 

1)  I  leave  my  house  on  Dunvegan  Road,  Toronto,  to  my  son  David,  who  cannot  afford  to  buy  his 
own  house,  although  if  he  ever  shares  it  with  a  gay  lover  he  loses  all  his  rights  in  it  and  it  will  go 
to  my  son  Christopher.... 

2)  I  leave  Bell’s  Island  to  my  sons  Christopher  and  David,  as  joint  tenants  and  not  as  tenants  in 
common. 

David  did  not  like  clause  1  of  the  will,  but  was  pleased  enough  to  have  a  nice  house  to  live  in  and 
moved  in  shortly  after  his  mother's  death.  From  1992  he  and  Frank  began  a  permanent 
relationship.  Mindful  of  the  clause  in  the  will,  David  did  not  let  Frank  move  in  although  he  spent 
almost  every  weekend  in  the  Dunvegan  Road  house.  In  the  summers  David  and  Frank  spent  as 
much  time  as  they  could  on  Bell's  Island,  sharing  the  large  cottage  with  Christopher  and  his 
family.  About  two  years  ago,  however,  the  uneasy  relations  between  the  brothers  became  strained 
to  the  point  that  they  stopped  speaking  to  each  other.  Through  Erica  they  agreed  that  Christopher 
would  pay  for  the  construction  of  a  small  cottage  and  dock  on  the  island  as  far  away  from  the 
main  one  as  possible.  This  he  gave  to  David,  with  David  thereafter  paying  for  the  taxes  and 
services  for  the  second  cottage.  Once  this  was  done,  and  without  any  discussion  of  the  matter, 
they  kept  to  different  sides  of  the  island  and  never  saw  each  other.  Although  David  liked 
Christopher's  children  and  wanted  to  see  them,  their  father  told  them  not  to  go  over  to  David's 
"side". 

In  September  of  this  year  Christopher  was  killed  in  a  car  accident,  likely  attributable  to  the 
cancellation  of  photo  radar.  David,  who  remembers  fondly  his  property  law  course  in  law  school, 
believed  that  as  a  result  he  owned  Bell's  Island  outright.  Last  week,  however,  he  received  a  letter 
from  a  lawyer  acting  for  Erica  which  stated  that  she  claimed  a  half-interest  as  Christopher's  heir. 
David  has  consulted  you  for  an  opinion  on  this  point.  During  the  interview  he  also  complained 
about  not  being  able  to  co-habit  with  Frank.  After  reviewing  the  will  you  told  him  that  the 
prohibition  relating  to  the  Dunvegan  Road  house  might  not  be  enforceable,  which  pleased  him 
greatly.  Indeed  he  wants  you  to  devote  a  little  more  of  your  time  to  that  question  than  to  the 
question  of  ownership  of  the  island.  Please  advise  David,  ignoring  the  fact  that  Christopher's  heir 
is  his  wife. 


167 


INTRODUCTION  TO  RESTRAINTS  ON  ALIENATION 

The  final  case  here  deals  with  a  particular  type  of  condition  contrary  to  public  policy  -  a  restraint 
on  alienation,  a  condition  that  limits  the  ability  of  the  grantee  to  alienate  the  land.  This  is  a  rather 
complex  area,  and  we  will  only  look  at  one  part  of  it.  As  necessary  background,  however, 
something  should  be  said  about  the  typical  traditional  restraint  on  alienation  case.  This  would  be 
an  interest  in  land  given  in  a  will,  attached  to  which  would  be  a  condition  that  if  the  land  is  sold 
to  certain  persons,  or  used  for  a  certain  purpose,  or  not  first  offered  to  certain  persons,  then  the 
estate  ends.  This  is  sometimes  called  a  "forfeiture  restraint"  -  the  estate  is  forfeit  if  the  condition 
is  broken.  There  is  a  long  line  of  cases  to  the  effect  that  if  such  a  restraint  is  substantial  (which 
you  can  take  to  mean  that  it  would  substantially  affect  the  selling  price)  then  it  will  be  voided.  A 
recent  example  is  an  attempt  to  prevent  the  grantee  from  conveying  to  anyone  but  the  grantee's 
son:  Thibodeau  v.  Thibodeau  (1989),  100  N.B.R.  (2d)  156  (Q.B.). 

It  is  often  said  that  restraints  on  alienation  are  invalid  because  they  are  repugnant  to  the  fee 
simple.  That  is,  the  right  to  freely  alienate  is  a  crucial  part  of  the  fee  simple  and  you  cannot  limit 
it.  This  is  a  circular  argument,  for  there  is  nothing  inherent  in  the  fee  simple  which  requires  a  full 
power  to  alienate.  The  argument  is  not  only  circular,  it  is  also  wrong,  for  two  reasons.  First,  so- 
called  "partial"  restraints  on  alienation  are  permitted.  Using  the  example  just  given,  had  the 
condition  been  that  the  grantee  could  sell  to  anyone  but  the  son,  it  would  have  been  considered 
only  partial.  But  if  some  notion  of  repugnancy  is  really  at  the  root  of  judicial  policy  here,  a 
condition  eliminating  just  one  possible  purchaser  is  as  repugnant  as  one  eliminating  all  purchasers. 
As  in  so  many  other  areas,  the  difference  is  one  of  degree,  not  principle. 

The  second  reason  why  the  repugnancy  argument  does  not  hold  water  is  that  very  substantial  (but 
not  total)  restraints  survive  court  scrutiny  if  they  have  been  bargained  for.  The  leading  case  is 
Stephens  v.  Gulf  Oil  Canada  Ltd  (1975),  65  D.L.R.  (3d)  193  (Ont.  C.A.).  A  three-party 
agreement  for  sale  of  lands  contained  a  clause  that  if  two  of  the  parties  wanted  to  sell  they  had  to 
offer  the  properties  first  to  each  other,  at  agreed  prices.  The  agreement  stated  that  if  the  offeree 
did  not  take  up  this  right,  the  property  could  be  sold  to  anybody  at  any  price.  The  requirement 
to  first  offer  the  land  to  another  at  a  fixed  price  was  challenged  as  a  restraint  on  alienation.  The 
Court  first  considered  whether  this  was  a  condition  imposed  on  the  grantee  as  a  necessary 
pre-requisite  to  get  title,  or  a  contractual  provision  agreed  to  by  the  parties.  It  was  held  to  be  the 
latter,  and  thus  valid.  That  is,  it  is  possible  to  agree  to  a  substantial  restraint.  Here  freedom  of 
contract  prevails  over  "repugnancy".  Had  the  pre-emptive  right  been  a  condition  imposed,  then 
it  would  have  been  void,  because  the  parties  would  not  be  able  to  sell  the  property  at  market 
value. 

Laurin  deals  with  circumstances  not  dissimilar  to  Stephens,  yet  the  court  comes  to  a  different 
conclusion.  Try  to  assess  how  and  why  it  does  so,  both  as  a  matter  of  doctrine  and  as  a  matter  of 
policy. 
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CHAPTER  FIVE 

CONCURRENT  OWNERSHIP 


(A)  INTRODUCTION 

We  have  seen  that  the  common  law  permits  "shared"  ownership  where  ownership  is  divided  by 
time  -  for  example,  the  life  tenancy  and  the  reversion  in  fee  simple.  It  also  permits  two  or  more 
persons  to  own  property  and  to  have  simultaneous  rights  in  it.  When  this  happens  they  are  said 
to  hold  jointly,  to  be  co-owners,  or  to  have  concurrent  interests  in  the  property.  Any  estate  known 
to  the  law,  and  all  types  of  property,  can  be  the  subject  of  co-ownership. 

To  complicate  matters,  there  is  more  than  one  form  of  coownership.  Historically  there  were  four, 
but  only  two  now  concern  us.  Cheshire,  Modem  Law  of  Real  Property,  gives  us  the  following 
explanation: 

There  are  four  possible  forms  of  co-ownership,  one  of  which,  tenancy  by  entireties,  is  now  defunct;  while  another, 
coparcenary,  seldom  arises.  The  two  found  in  practice  are  joint  tenancy  and  tenancy  in  common.... 

The  two  essential  attributes  of  joint  tenancy  which  must  be  kept  in  mind  ...  are  the  absolute  unity  which  exists  between 
joint  tenants,  and  the  right  of  survivorship. 

There  is,  to  use  the  language  of  Blackstone,  a  thorough  and  intimate  union  between  joint  tenants.  Together  they  form 
one  person.  This  unity  is  fourfold,  consisting  of  unity  of  title,  time,  interest  and  possession.  All  the  titles  are  derived 
.  from  the  same  grant  and  become  vested  at  the  same  time;  all  the  interests  are  identical  in  size;  and  there  is  unity  of 
possession,  since  each  tenant  totum  tenet  et  nihil  tenet.  Each  holds  the  whole  in  the  sense  that  in  conjunction  with  his 
co-tenants  he  is  entitled  to  present  possession  and  enjoyment  of  the  whole;  yet  he  holds  nothing  in  the  sense  that  he 
is  not  entitled  to  the  exclusive  possession  of  any  individual  part  of  the  whole.  Unity  of  possession  is  a  feature  of  all 
forms  of  co-ownership. 

For  this  reason  one  joint  tenant  cannot,  as  a  general  rule,  maintain  an  action  of  trespass  against  the  other  or  others, 
but  can  do  so  only  if  the  act  complained  of  amounts  either  to  an  actual  ouster,  or  to  a  destruction  of  the  subject  matter 
of  the  tenancy. 

The  other  characteristic  that  distinguishes  a  joint  tenancy  is  the  right  of  survivorship,  or  jus  accrescendi.  by  which, 
if  one  joint  tenant  dies  without  having  obtained  a  separate  share  in  his  lifetime,  his  interest  is  extinguished  and  accrues 
to  the  surviving  tenants  whose  interests  are  correspondingly  enlarged.  For  example,  A  and  B  may  be  joint  tenants  in 
fee  simple,  but  the  result  of  the  death  of  B  is  that  his  interest  totally  disappears  and  A  becomes  owner  in  severalty  of 
the  land. 

There  are  cases,  however,  where  the  right  of  survivorship  does  not  benefit  both  tenants  equally,  for  if  there  is  (say) 
a  grant  to  A  and  B  during  the  life  of  A,  and  A  dies  first,  there  is  nothing  that  can  accrue  to  B. 

There  is  a  fundamental  distinction  between  tenancy  in  common  and  joint  tenancy.  In  the  first  place,  that  intimate  union 
which  exists  between  joint  tenants  does  not  necessarily  exist  in  a  tenancy  in  common.  In  the  latter  case  the  one  point 
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in  which  the  tenants  are  united  is  the  right  to  possession.  They  all  occupy  promiscuously,  and  if  there  are  two  tenants 
in  common,  A  and  B,  A  has  an  equal  right  with  B  to  the  possession  of  the  whole  land.  But  their  union  may  stop  at 
that  point,  for  they  may  each  hold  different  interests,  as  where  one  has  a  fee  simple,  the  other  a  life  interest;  and  they 
may  each  hold  under  different  titles,  as  for  instance  where  one  has  bought  and  the  other  has  succeeded  to  his  share. 
Each  has  a  share  in  the  ordinary  meaning  of  that  word.  His  share  is  undivided  in  the  sense  that  its  boundary  is  not  yet 
demarcated,  but  nevertheless  his  right  to  a  definite  share  exists. 

The  second  characteristic,  and  it  is  really  the  complement  of  the  first,  is  that  the  ius  accrescendi  has  no  application 
to  tenancies  in  common,  so  that,  when  one  tenant  dies,  his  share  passes  to  his  personal  representatives,  and  not  to  the 
surviving  tenant:  "A  tenancy  in  common,  though  it  is  an  ownership  only  of  an  undivided  share,  is,  for  all  practical 
purposes,  a  sole  and  several  tenancy  or  ownership;  and  each  tenant  in  common  stands,  towards  his  own  undivided 
share,  in  the  same  relation  that,  if  he  were  sole  owner  of  the  whole,  he  would  bear  towards  the  whole." 


(E)  JOINT  TENANCY  OR  TENANCY  IN  COMMON? 

Given  the  consequences  of  the  distinction  between  joint  tenancy  and  tenancy  in  common  - 
principally,  the  right  of  survivorship  -  it  is  obviously  important  that  we  know  in  each  case  which 
of  the  two  co-ownership  regimes  is  in  force.  Sometimes  this  is  easy.  For  example,  if  a  will  states 
that  land  is  given  "to  A  and  B  as  joint  tenants  in  fee  simple"  then  A  and  B  hold  as  joint  tenants. 
The  four  unities  are  present  and  the  testator  or  testatrix  has  clearly  indicated  a  desire  to  establish 
a  joint  tenancy.  But  it  is  not  always  so  simple.  Remove  the  words  "as  joint  tenants"  from  the 
above  provision  and,  while  the  four  unities  are  still  present  and  while  the  testator  or  testatrix 
clearly  wishes  A  and  B  to  be  co-owners,  we  cannot  say  from  the  words  alone  whether  that 
coownership  is  as  joint  tenants  or  as  tenants  in  common.  What  we  need  here  are  presumptions  to 
deal  with  unclear  cases.  Unfortunately,  courts  of  common  law  and  courts  of  equity  operated  with 
different  presumptions,  and  statutory  reform  has  partially  amended  the  common  law  rules. 

At  this  stage  we  therefore  need  to  embark  on  a  small  diversion  into  equity.  The  following  extract 
from  Bruce  Ziff,  Principles  of  Property  Law,  provides  a  brief  introduction  to  the  meaning  of 
"equity"  and  how  it  relates  to  the  common  law.  Although  the  most  important  aspect  of  equity  - 
the  trust  -  is  the  subject  of  a  separate  course,  it  is  necessary  to  have  some  understanding  of  equity 
both  for  this  chapter  and  for  the  one  below  on  covenants  running  with  land.  The  first  section  on 
"The  Origins  of  Equity"  details  the  historical  development  of  equity,  both  in  the  area  of  doctrine 
and  as  a  separate  set  of  institutions.  The  second  section  on  the  use  and  the  trust  is  the  more 
important  for  our  purposes,  for  it  describes,  albeit  briefly,  how  the  notion  of  a  separate  equitable 
title  came  into  the  law.  This  section  misses  out  the  story  of  how  the  "use"  developed  into  the 
modem  "trust",  but  that  is  not  important  for  current  purposes.  While  there  were  significant 
differences  between  uses  and  trusts,  concentrate  on  understanding  the  concept  common  to  both 
-  the  holding  of  property  by  one  person  at  common  law  for  the  benefit  of  another  in  equity. 
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I  do  not  doubt  myself  that  where  one  tenant  negotiates  with  another  for  some  rearrangement  of  interest,  it  may  be 
possible  to  infer  from  the  particular  facts  a  common  intention  to  sever  even  though  the  negotiations  break  down. 
Whether  such  an  inference  can  be  drawn  must  I  think  depend  on  the  particular  facts.  In  the  present  case  the 
negotiations  between  Mr  Honick  and  Mrs  Rawnsley,  if  they  can  be  properly  described  as  negotiations  at  all,  fall,  it 
seems  tame,  far  short  of  warranting  an  inference.  One  could  not  ascribe  to  joint  tenants  an  intention  to  sever  merely 
because  one  offers  to  buy  out  the  other  for  X  and  the  other  makes  a  counter-offer  of  Y. 

I  would  dismiss  the  appeal. 


NOTES 


1)  Burgess  v.  Rawnslev  was  referred  to  with  approval  in  Robichaud  v.  Watson  (1983),  42  O.R. 
(2d)  38  (H.C.).  In  that  case  Mr.  Robichaud  and  Ms.  Watson  purchased  a  house  as  joint  tenants 
and  lived  in  it  from  1971  to  1974.  They  went  on  a  vacation  to  England  in  1974,  where  Watson 
announced  that  she  would  not  return.  Robichaud  returned  and  lived  in  the  house  alone,  paying  all 
expenses.  In  1975  there  were  unsuccessful  negotiations  between  their  solicitors  for  the  sale  of 
Watson's  equity.  Robichaud  died  in  1979,  and  Watson  argued  that  the  joint  tenancy  had  still 
existed  at  his  death.  The  Court  rejected  this,  and  per  the  third  rule  in  Williams  v.  Hensman  found 
that  the  separation,  the  negotiations,  and  the  fact  that  Robichaud  alone  was  responsible  for  the 
house  all  demonstrated  that  the  parties  regarded  themselves  as  tenants  in  common. 


2)  K  and  T  were  married  in  1971  and  bought  a  house  as  joint  tenants.  In  1987  they  separated,  K 
moving  out.  In  1988  K  made  an  application  under  the  provincial  matrimonial  property  legislation 
in  which  she  stated  that  there  was  no  reasonable  prospect  of  reconciliation  between  the  parties  and 
in  which  she  asked  for  a  division  of  family  assets.  K  and  T  also  carried  out  negotiations  for 
settling  their  affairs;  these  negotiations  included,  but  were  by  no  means  limited  to,  sale  of  the 
house  and  division  of  the  proceeds.  They  were  not  concluded.  In  April  1988  T  made  a  will  leaving 
his  estate  to  his  new  partner.  In  September  1988,  with  no  agreement  having  been  reached  between 
him  and  K,  T  died.  Who  should  be  entitled  to  T's  share  of  the  house? 
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3)  In  Schobelt  v.  Barber  (1966),  60  D.L.R.  (2d)  519  (Ont.  H.C.)  William  Barber  murdered  his 
wife  Marjorie  Barber,  with  whom  he  had  been  a  joint  tenant.  Her  sister  sued  to  prevent  William 
inheriting  by  survivorship.  She  argued  that  it  was  "contrary  to  public  policy  that  the  defendant 
should  be  able  to  deal  with  this  parcel  of  real  estate  as  his  own  because  of  the  death  of  his  wife 
at  his  own  hand."  In  the  words  of  Moorhouse,  J.,  the  defendant's  argument  was  that  while  "no 
one  shall  gain  a  right  by  his  own  wrong,  ...  if  he  has  a  right  he  shall  not  lose  it  because  of  a 
wrong  done  by  him  in  connection  with  it."  Moorhouse  J.  referred  to  statutory  and  common  law 
doctrines  that  prevented  murderers  from  taking  benefits  under  insurance  policies  or  wills  in 
similar  circumstances,  and  noted  that  the  issue  of  benefit  by  survivorship  had  not  been  resolved. 


While  the  judge  did  not  find  it  difficult  to  state  that  public  policy  should  prevent  Barber  from 
benefitting  from  his  act,  he  had  more  difficulty  in  deciding  how  this  should  be  done.  He  did  not 
wish  to  simply  declare  "the  jus  accrescendi  ...  inoperative"  because  this  "would  ...  deprive  the 
survivor  of  a  right  he  acquired  on  the  creation  of  the  joint  tenancy"  and  would  "impos[e]  a  further 
penalty  on  the  survivor  who  has  been  sentenced  for  the  crime  of  which  he  has  already  been 
convicted. "  Nor  did  he  adopt  a  suggestion  that  the  murderer  be  deemed  to  have  pre-deceased  his 
victim;  this  "could  only  be  accomplished  by  legislation"  [or  perhaps  by  God].  Moorhouse  J. 
decided  to  allow  the  right  of  survivorship  to  operate,  so  that  Barber  was  sole  owner  at  common 
law,  and  then  to  "impress  [the  property]  with  a  trust  and  declare  he  then  holds  an  interest  as 
constructive  trustee  for  the  victim's  heirs  or  devisees."  Those  heirs  therefore  received  a  half 
interest  as  beneficiaries  of  the  trust,  with  Barber  having  the  other  half. 
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CD)  RELATIONS  BETWEEN  CO-OWNERS 

Introduction 

The  material  in  this  section,  and  in  the  subsequent  one  on  partition  or  sale,  applies  equally  to  joint 
tenants  as  to  tenants  in  common. 

The  underlying  principle  in  the  law's  treatment  of  the  relations  between  co-owners  is  that  the 
owners  should  work  out  their  problems  themselves;  the  courts  will  not  "police"  the  relationship. 
At  common  law  there  were  only  two  actions  that  could  be  taken  by  one  co-owner  against  another. 

First,  an  action  for  waste  was  available  if  one  co-owner  damaged  the  land.  The  courts  were,  and 
are,  more  restrictive  in  allowing  actions  for  waste  in  this  area  than  when  ordering  the  relations 
between  a  life  tenant  and  the  holder  of  the  remainder  interest.  This  is  because  co-tenants  have 
equal  rights  of  occupation  and  use.  Injunctions  against  waste  will  be  granted  only  where  the  waste 
is  malicious,  or  destructive,  or  attended  by  peculiar  circumstances;  there  is  no  action  for  waste 
if  the  land  use  is  reasonable.  ' 

Second,  if  one  co-owner  seeks  to  exclude  the  other  from  the  land,  the  action  of  ouster  is  available. 
This  responds  to  the  rule  that  no  co-owner  can  exclude  the  others  from  possession  or  enjoyment 
of  the  whole  or  part  of  the  land.  However,  mere  sole  possession  or  appropriation  of  the  entire 
proceeds  does  not  amount  to  an  ouster,  which  requires  denial  of  the  co-owner's  rights. 

An  interesting  recent  case  on  ouster  is  M*.  v.  IL  (1994),  17  O.R.  (3d)  118  (G.D.).  The  parties 
were  same-sex  partners  who  registered  their  cottage  as  a  joint  tenancy.  When  they  split  up  one 
sued  for  support,  arguing  that  the  provision  of  the  Family  Law  Act  which  restricted  the  meaning 
of  spouse  to  persons  of  the  opposite  sex  violated  the  Charter.  In  interim  proceedings  a  small  side 
issue  was  use  of  the  cottage  property  they  owned  together,  the  mortgage  and  other  expenses  of 
which  were  paid  for  by  one  party.  The  other  had  had  no  access  to  it  since  the  separation,  and 
asked  for  an  order  permitting  her  use  and  occupation.  The  defendant  argued  that  as  she  was 
paying  all  the  expenses,  such  an  order  would  be  "tantamount  to"  support.  Epstein  J  rejected  this 
argument.  The  only  way  one  party  could  achieve  exclusive  possession  was  via  the  provisions  of 
the  Family  Law  Act,  and  to  that  point  the  Act  was  inapplicable.  Thus  the  couple's  interests  were 
to  be  decided  according  to  the  common  law,  and  the  party  in  possession,  in  refusing  to  let  her 
partner  use  the  cottage,  had  "ousted"  the  other.  The  court  ordered  use  on  alternate  weekends. 

An  action  for  account  (an  action  where  one  party  claims  that  another  must  pay  him  or  her  money) 
was  not  available  at  common  law,  but  could  historically  be  obtained  in  equity.  It  is  now  available 
by  statute,  but  in  very  limited  circumstances,  as  explained  in  the  following  cases. 


' 
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fE)  PARTITION  OR  SALE 


Introduction 

At  common  law  the  only  way  to  resolve  disputes  between  co-owners  was  by  agreement  to  sell  or 
to  partition  -  the  courts  would  not  intervene  and  order  a  partition  or  sale.  Partition  or  sale  are  now 
generally  available  in  Canada  through  provincial  legislation,  usually  in  something  called  the 
Partition  Act.  Partition  or  sale  terminate  a  co-ownership.  If  the  land  is  partitioned  it  is  physically 
divided  between  the  co-owners  so  that  each  is  a  separate  and  individual  owner  of  his  or  her  parcel. 
If  the  land  is  sold  off  by  order  of  the  court,  rather  than  partitioned,  each  co-owner  receives  a 
proportionate  part  of  the  proceeds. 

The  provincial  legislation  is  more  or  less  the  same.  Sections  1-3  of  the  Ontario  Act  (R.S.O.  1990, 
c.  P-4)  read  as  follows: 

1.  In  this  Act...  "land"  includes  lands,  tenements,  and  hereditaments,  and  all  estate  and  interests  therein. 

2.  All  joint  tenants,  tenants  in  common,  and  coparceners,  all  doweresses,  and  parties  entitled  to  dower,  tenants  by 
the  curtesy,  mortgagees  or  other  creditors  having  liens  on,  and  all  parties  interested  in,  to  or  out  of,  any  land  in 
Ontario,  may  be  compelled  to  make  or  suffer  partition  or  sale  of  the  land,  or  any  part  thereof,  whether  the  estate  is 
legal  and  equitable  or  equitable  only. 

3. (1)  Any  person  interested  in  land  in  Ontario,  or  the  guardian  of  a  minor  entitled  to  the  immediate  possession  of  an 
estate  therein,  may  bring  an  action  or  make  an  application  for  the  partition  of  such  land  or  for  the  sale  thereof  under 
the  directions  of  the  court  if  such  sale  is  considered  by  the  court  to  be  more  advantageous  to  the  parties  interested. 

The  rest  of  this  section  deals  with  two  issues.  First,  you  will  note  that  the  statutory  provisions 
reproduced  above  say  "partition  or  sale".  The  Dibattista  case  deals  with  when  one  rather  than  the 
other  will  be  ordered.  Second,  while  the  courts  will  not  regulate  the  on-going  relationship  of  joint 
owners,  it  will,  as  stated  by  Cotton  L.J.  in  Leigh  v.  Dickeson  above,  when  land  is  partitioned  or 
sold,  order  adjustments  to  be  made  to  take  into  account  expenditures  and  other  factors.  Mastron 
v.  Cotton  lays  out  the  principles  governing  this  area. 
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CHAPTER  SIX 
EASEMENTS 


A)  INTRODUCTION 

An  easement  is  one  of  the  class  of  rights  in  land  known  as  "incorporeal  hereditaments",  or 
sometimes  as  "servitudes".  It  is  essentially  the  right  of  one  landowner  to  go  onto  the  land  of 
another  and  make  some  limited  use  of  it.  It  is  not  a  "natural  right",  it  does  not  come  with  the  fee 
simple,  and  must  therefore  be  created  as  part  of  the  relationship  between  the  two  landowners. 
There  are  many  types  of  easements,  in  the  sense  that  there  are  many  different  kinds  of  things 
which  can  be  the  subject  of  an  easement.  There  is  also  more  than  one  way  to  create  an  easement. 
Perhaps  the  most  common  kind  of  easement  is  the  right  of  way  created  by  express  agreement  of 
the  parties,  and  I  will  use  that  paradigmatic  situation  as  an  illustration 

Imagine  that  A  owns  land  bordered  on  three  sides  by  woods,  and  on  one  side  by  a  road.  A  wishes 
to  sell  part  of  the  land,  and  B  wishes  to  buy  part  of  it.  But  A  wants  to  sell  a  part  that  does  not 
border  on  the  road.  B  is  not  going  to  buy  if  getting  to  the  grocery  store  entails,  at  best,  hacking 
a  path  through  the  woods  -  assuming  that  B  has  a  right  to  go  through  the  woods.  If  not,  a 
helicopter  will  be  required.  The  solution  is  simple  -  as  part  of  the  agreement  by  which  she  buys 
the  land  from  A,  B  also  obtains  the  right  to  cross  A's  land  to  get  to  the  road.  Presumably  A  will 
extract  some  price  for  this,  some  increase  in  B's  purchase  price,  but  it  matters  not  to  the  law 
whether  payment  is  given,  only  that  the  agreement  has  been  made. 

If  an  easement  has  been  created  by  one  of  the  methods  acceptable  to  the  law  (an  issue  dealt  with 
in  sections  (c)  and  (d)  of  this  chapter),  and  if  the  right  granted  meets  the  necessary  test  as  being 
the  kind  of  thing  allowed  by  the  law  of  easements  (an  issue  discussed  immediately  below  in 
section  (b)),  then  it  will  generally  run  with  the  land,  be  a  part  of  title.  That  is,  if  the  easement  is 
created  during  the  period  that  A  and  B  own  the  two  pieces  of  land,  and  A  then  sells  to  C  and  B 
sells  to  D,  C  and  D  are  in  the  same  position  as  landowners  as  A  and  B  were.  This  is  what  makes 
the  easement  a  property  right,  for  the  original  agreement  between  A  and  B  could  be  enforced 
merely  as  a  contract,  as  could  any  other  agreement  between  them.  But  if  the  particular  right 
created  by  the  initial  contract  is  an  easement,  it  becomes  part  of  the  title,  part  of  the  fee  simple 
that  each  successor  owner  has,  it  has  an  existence  independent  of  the  identity  of  the  owner  of  the 
land  at  any  given  time. 
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B)  CHARACTERISTICS  OF  EASEMENTS 

The  first  issue  we  will  look  at  is  that  of  what  kinds  of  rights  the  law  will  consider  to  constitute 
valid  easements.  The  common  law  will  not  simply  consider  any  agreement  between  two 
landowners  to  have  created  an  easement.  To  qualify,  the  right  granted  must  meet  the  four-fold  test 
laid  out  in  Ellenborough  Park  below.  In  that  case  there  was  no  question  that  an  agreement  was 
made  between  vendors  and  purchasers  in  1855;  but  only  if  that  agreement  created  a  right  in  the 
nature  of  an  easement  can  it  still  be  enforced  100  years  later.  The  four  principal  requirements  are 
laid  out  below,  and  you  should  make  sure  that  you  understand  what  each  means  and  how  the  court 
assesses  them  in  light  of  the  facts  of  the  case. 


IN  RE  ELLENBOROUGH  PARK.  [1956]  1  Ch.  131  (C.A.) 

In  1855,  Ellenborough  Park  at  Weston-super-Mare  and  the  surrounding  property,  being  freehold  land  then  open  and 
unbuilt-on,  belonged  to  two  tenants  in  common  who  sold,  for  building  purposes,  the  plots  surrounding  the  park.  The 
conveyances  of  the  plots  were  in  similar  form  granting  to  each  purchaser  "the  full  enjoyment  at  all  times  hereafter 
in  common  with  the  other  persons  to  whom  such  easements  may  be  granted  of  the  pleasure  ground  [Ellenborough 
Park]  ...  but  subject  to  the  payment  of  a  fair  and  just  proportion  of  the  costs  charges  and  expenses  of  keeping  in  good 
order  and  condition  the  said  pleasure  ground. "  Each  purchaser  covenanted  to  pay  a  fair  proportion  of  the  expenses 
of  making  the  pleasure  ground  and  at  all  times  keeping  it  in  good  order  and  condition  and  well  stocked  with  plants 
and  shrubs.  The  vendors  covenanted  with  each  purchaser,  his  heirs,  executors,  administrators  and  assigns,  at  the 
expense  of  the  purchaser,  his  heirs,  executors,  administrators  or  assigns  and  all  others  to  whom  the  right  of  enjoyment 
of  the  pleasure  ground  might  be  granted  to  keep  Ellenborough  Park  as  an  ornamental  pleasure  ground.  Danckwerts 
J.  held  that  the  right  to  use  the  pleasure  ground  was  a  right  known  to  the  law  and  an  easement,  and  that  accordingly 
the  purchasers  of  plots  and  their  successors  in  title  had  legal  and  effective  easements  so  to  use  Ellenborough  Park. 

EVERSHED  M.R.  The  substantial  question  raised  in  this  appeal  is  whether  the  respondent,  or  those  whom  he  has  been 
appointed  to  represent,  being  the  owners  of  certain  houses  fronting  upon,  or,  in  some  few  cases,  adjacent  to,  the 
garden  or  park  known  as  Ellenborough  Park  in  Weston-super-Mare,  have  any  right  known  to  the  law,  and  now 
enforceable  by  them  against  the  owners  of  the  park,  to  the  use  and  enjoyment  of  the  park  to  the  extent  and  in  the 
manner  later  more  precisely  defined.  Both  the  premises  now  belonging  to  the  respondent,  or  to  the  owners  for  whom 
he  acts  as  champion,  and  also  the  park  itself,  were  originally  part  of  an  estate  known  as  the  White  Cross  Estate.  The 
houses  in  question  were  built  and  the  park  laid  out  in  the  middle  of  the  last  century.  None  of  the  owners  of  the  houses 
is  an  original  grantee  from  the  proprietors  of  the  White  Cross  Estate.  Similarly,  the  present  owners  of  the  park  are 
the  successors  in  title  of  the  original  grantors  of  the  premises  of  the  house  owners. . . . 

The  substantial  question  in  the  case,  which  we  have  briefly  indicated,  is  one  of  considerable  interest  and  importance. 
It  is  clear  from  our  brief  recital  of  the  facts  that,  if  the  house  owners  are  now  entitled  to  an  enforceable  right  in  respect 
of  the  use  and  enjoyment  of  Ellenborough  Park,  that  right  must  have  the  character  and  quality  of  an  easement  as 
understood  by,  and  known  to,  our  law.  It  has,  therefore,  been  necessary  for  us  to  consider  carefully  the  qualities  and 
characteristics  of  easements,  and,  for  such  purpose,  to  look  back  into  the  history  of  that  category  of  incorporeal  rights 
in  the  development  of  English  real  property  law.  It  may  be  fairly  assumed  that,  in  the  case  of  Duncan  v.  Louch.  the 
Court  of  Queen’s  Bench  in  the  year  1845,  and  particularly  Lord  Denman  C.J.,  who  delivered  the  first  judgment  in 
the  court,  was  of  opinion  that  such  a  right  as  the  respondent  claims  was  capable  of  fulfilling  the  qualifying  conditions 
of  an  easement.  And  Buckley  J.,  in  the  case  in  1904  of  Keith  v.  Twentieth  Century  Club  Ltd.,  answered  certain 
questions  which  Byrne  J.  had  ordered  to  be  set  down  to  be  argued  before  the  court,  themselves  depending  upon  the 
assumption  that  such  a  right  could  exist  in  law.  On  the  other  hand,  Farwell  J.,  a  judge  peculiarly  experienced  and 
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NOTES 


1)  Re  Lonegren  et  al  and  Rueben  et  al  (1988),  50  D.L.R.  (4th)  431  (B.C.C.A.)  concerned  the 
requirement  that  the  dominant  and  servient  tenement  be  owned  by  different  persons.  At  the  time 
of  the  creation  of  the  easement  one  tenement  was  owned  by  Mr  and  Mrs  Reuben  as  joint  tenants, 
the  other  by  Mr  Reuben  and  another  person  as  tenants  in  common.  Successors-in-title  to  the 
servient  tenement  argued,  unsuccessfully,  that  this  was  tantamount  to  there  not  being  different 
owners  of  the  two  tenements.  The  trial  judge  had  held  that  ownership  was  sufficiently  separate, 
and  the  Court  of  Appeal  agreed,  although  without  reasons. 


2)  In  Ellenboroush  Park  the  court  asks  whether  the  easement  is  "inconsistent  with  the 
proprietorship  or  possession  of  the  alleged  servient  owners".  What  policy  considerations  inform 
this  part  of  the  test  for  an  easement? 


3)  A  owns  a  piece  of  waste  ground,  and  agrees  to  sell  half  to  Wal-Mart.  Wal-Mart  intends  to  use 
the  land  for  a  new  store,  and  makes  an  agreement  with  A  for  the  use  of  A's  retained  part  of  the 
waste  ground  as  a  parking  lot.  Over  the  next  couple  of  years  about  100  cars  a  day  are  parked  on 
A's  land,  the  parked  cars  using  about  half  of  the  area.  A  then  sells  to  C,  who  tells  Wal-Mart  it 
cannot  use  the  parking  lot  any  longer.  Wal-Mart  claims  it  has  an  easement  for  parking.  What 
arguments  would  you  use  on  C's  behalf? 


4)  Review  note  3  on  p.  124  above.  Here  are  some  additional  facts: 

Arthur  has  recently  received  a  Christmas  card  from  Bob,  in  which  Bob  says  that  he  has  sold  the 
adjoining  property,  which  includes  the  small  private  beach,  to  Goldie  Hawn  and  Kurt  Russell. 
Goldie  and  Kurt  are  planning  to  build  a  wharf  and  large  boathouse  on  part  of  the  beach  in  front 
of  Arthur's  cabin.  Bob  writes  that  Goldie  and  Kurt  have  assured  him  that  there  will  still  be  access 
to  the  water  from  Arthur's  property.  Arthur  is  upset  because  the  boathouse  will  spoil  his  view  of 
the  water. 

Arthur  would  like  your  advice  on  whether  he  can  stop  Goldie  and  Kurt  from  building  on  the 
beach? 
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POSITIVE  AND  NEGATIVE  EASEMENTS 

A  great  number  of  rights  have  been  recognised  by  the  courts  as  valid  easements.  A  selection 
includes  the  right  to  tunnel  under  land,  to  maintain  power  lines  and  towers,  to  discharge  water 
onto  somebody  else's  land,  to  have  drainage  pipes  and  sewers  underground,  to  string  a  clothes 
line,  to  use  a  church  pew,  and,  my  personal  favourite,  to  use  a  neighbour’s  washroom.  The  list 
of  possible  easements  is  by  no  means  closed,  despite  some  judicial  pronouncements  hinting  at  that 
in  the  early  part  of  this  century,  a  point  established  in  Re  Ellenborough  Park. 

However,  it  should  be  noted  that  the  numerous  examples  given  here  are  all  of  what  are  termed 
"positive  easements".  That  is,  they  involve  A's  right  to  do  something  on  B's  land.  But  there  are 
also  a  few  negative  easements  recognised  -  easements  which  give  A  the  right  to  prevent  B  doing 
something  with  his  or  her  land.  Those  known  to  the  law  are: 

-  the  right  to  light 

-  the  right  to  air  by  a  defined  channel 

-  the  right  to  lateral  support  for  buildings 

-  the  right  to  continue  to  receive  the  flow  of  water  from  an  artificial  stream 


Note  that  the  support  right  mentioned  is  a  right  specifically  excluded  from  the  list  of  "natural 
rights"  which  come  with  the  fee  simple.  Included  within  the  category  of  "natural  rights"  are  the 
right  to  subjacent  support  for  land  and  buildings,  and  the  right  to  lateral  support  of  land.  Thus 
while  some  support  rights  are  "natural",  others  must  be  "acquired". 

Phipps  v.  Pears  involves  a  claim  for  a  negative  easement  -  an  easement  of  protection  from  the 
weather.  Do  not  concern  yourself  at  this  stage  with  how  any  easement  might  have  been  created. 
Consider  the  arguments  for  and  against  permitting  this  and  other  negative  easements.  What  values 
animate  the  judiciary  in  this  instance? 


PHIPPS  v.  PEARS.  [1965]  1  Q.B.  76  (C.A.) 

LORD  DENNING  M.R.  read  the  following  judgment.  In  the  1920's  there  were  two  old  houses  in  Warwick  standing 
side  by  side.  Nos.  14  and  16,  Market  Street.  They  were  both  owned  by  Ralph  Spencer  Field.  About  1930,  he  pulled 
down  No.  16  but  left  the  old  No.  14  standing.  He  erected  a  new  house  at  No.  16,  Market  Street,  with  its  flank  wall 
flat  up  against  the  old  wall  of  No.  14.  He  did  not  bond  the  two  walls  together,  but  the  new  wall  was  built  up  touching 
the  old  wall  of  No.  14. 

On  July  17,  1931,  Ralph  Spencer  Field  conveyed  the  new  No.  16,  Market  Street,  to  Helena  Field,  but  remained 
himself  owner  of  the  old  No.  14.  Helena  Field  disposed  of  No.  16  and  eventually  in  1951,  the  plaintiff  bought  it,  as 
it  was,  standing  then  alongside  the  old  No.  14.  Ralph  Spencer  Field  died  and  his  personal  representative  in  1957 
conveyed  No.  14,  Market  Street,  to  the  governors  of  the  Lord  Leycester  Hospital. 
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O  CREATION  BY  EXPRESS  OR  IMPLIED  GRANT 

EXPRESS  GRANTS  AND  RESERVATIONS 


The  common  law  maintains  that  all  easements  "lie  in  grant";  that  is,  they  must  be  created  by  one 
person  with  an  interest  in  land  granting  the  right  to  another.  (This  will  usually  involve  fee  simple 
owners  but  it  need  not  do  so).  The  grant  of  the  easement  may  be  separate  from  the  grant  of  an 
estate  or  joined  with  it.  Obviously  there  was  a  grant  in  the  Ellenborough  Park  case,  the  original 
owner  of  the  land  granting  to  each  purchaser  of  a  house  the  right  to  use  the  pleasure  grounds. 

At  this  stage  we  need  to  introduce  the  distinction  between  express  grants  and  express  reservations. 
Consider  again  the  example  used  in  the  introductory  note  to  this  chapter  of  a  person's  wish  to  sell 
off  part  of  a  piece  of  land  surrounded  on  three  sides  by  woods  and  on  one  side  by  a  road.  The 
land  will  be  divided  into  two  with  one  part  "landlocked".  If  the  seller  parts  with  the  landlocked 
part  and  gives  the  buyer  an  easement,  he  or  she  grants  both  an  estate  and  an  easement.  This  is 
called  an  express  grant  of  an  easement.  However,  if  the  seller  wants  to  keep  the  landlocked  part 
and  to  sell  off  the  part  that  fronts  the  road,  and  in  doing  so  makes  an  agreement  that  he  or  she  can 
have  access  to  the  road  over  the  buyer's  land,  he  or  she  has  reserved  the  easement  in  the  grant. 
The  seller  has  kept  something  back.  This  is  called  an  express  reservation  of  an  easement,  although 
note  that  it  is  still  being  created  in  a  grant. 

There  will  obviously  be  no  problem  in  arguing  that  an  easement  has  been  created,  whether  by 
express  grant  or  express  reservation,  if  the  words  in  the  grant  are  clear.  If  the  words  are  less  than 
clear,  however,  the  deed  will  be  construed  in  favour  of  the  grantee  (this  is  a  general  rule).  Thus 
in  a  doubtful  case  it  will  be  much  easier  to  argue  for  the  existence  of  an  express  grant  than  for  an 
express  reservation.  In  fact,  as  Sandom  v.  Webb  below  makes  clear  the  test  for  an  express 
reservation  is  a  strict  one. 

If  you  think  that  the  word  "grant"  is  being  used  here  both  as  a  verb  (the  process  of  giving)  and 
as  a  noun  (the  transaction)  you  are  correct.  This  is  potentially  confusing  though  it  need  not  be; 
one  can  either  expressly  grant  an  easement  in  a  grant  or  expressly  reserve  the  easement  in  a  grant. 

Express  grants  and  reservations  are  easy  to  understand,  and  we  will  do  no  more  on  them.  It 
should  be  noted,  however,  that  as  it  involves  an  interest  in  land  the  grant  of  an  easement  (by  grant 
or  reservation)  must  conform  to  the  rules  of  the  jurisdiction  regarding  the  transfer  of  interests  in 
land. 
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IMPLIED  GRANTS  AND  RESERVATIONS 


It  was  stated  above  that  "all  easements  lie  in  grant"  at  common  law.  In  reality  this  is  a  fiction,  for 
the  law  permits  the  creation  of  implied  easements  and  prescriptive  easements  (easements 
established  by  long  use).  The  fiction  is  maintained  by  calling  these  respectively  easements 
obtained  by  implied  grant  and  easements  obtained  by  presumed  grant.  Presumed  grants  are  dealt 
with  in  section  (d)  below. 

Implied  grants  and  reservations  represent  situations  in  which  the  law  implies  into  a  land 
transaction  which  is  silent  on  the  subject  an  agreement  to  also  create  an  easement.  As  with  express 
grants,  the  rules  are  different  as  between  implied  grants  and  implied  reservations.  Mendes  da 
Costa  and  Balfour,  Property  Law:  Cases.  Texts  and  Materials,  does  a  good  job  of  laying  out  the 
general  principles: 

The  situation  in  which  easements  are  most  commonly  created  by  implication  occurs  when  there  is  a  severance  of  a 
possessory  interest  in  land  into  two  or  more  interests.  This  can  happen,  for  example,  when  the  owner  of  two  lots  sells 
one  of  them,  when  a  homeowner  leases  one  floor  of  his  house  to  a  tenant,  or  when  a  testator  provides  by  will  for  the 
division  of  his  real  property  for  two  or  more  devisees.  In  such  cases,  easements  appurtenant  to  any  of  the  several  parts 
of  the  land  may  of  course  be  created  expressly.  But  if  they  are  not,  when  do  easements  arise  by  implication?... 

The  leading  case  on  many  aspects  of  the  question,  regularly  quoted  and  followed  by  English  and  Canadian  courts,  is 
Wheeldon  v.  Burrows  (1879)  12  Ch.D.  31  (CA);  it  is  the  best  introduction  to  the  modem  law.  In  Wheeldon.  Tetley 
owned  a  piece  of  vacant  land  and  an  adjoining  industrial  property  on  which  had  been  built  a  factory  and  several 
workshops.  In  January  1876,  he  conveyed  one  lot  of  the  vacant  land  to  the  plaintiff's  husband  and  shortly  thereafter 
sold  the  industrial  land  to  the  defendant.  Although  the  deed  to  the  plaintiffs  husband  had  not  expressly  reserved  any 
right  over  the  land  for  the  benefit  of  Tetley's  other  property,  the  defendant  claimed,  as  Tetley's  successor,  an  implied 
easement  of  light  which  prevented  the  plaintiff  (who  succeeded  to  her  husband's  property  at  his  death)  from 
constructing  any  buildings  which  interfered  with  the  flow  of  light  to  the  windows  of  one  of  his  workshops.  When  the 
defendant  acted  on  that  claim  by  knocking  down  a  fence  which  the  plaintiff  had  erected,  she  brought  an  action  in 
trespass,  seeking  an  injunction.  At  trial,  the  Vice  Chancellor  found  that  no  such  easement  had  been  reserved  by  Tetley 
when  he  conveyed  the  land  to  the  plaintiffs  husband  and  accordingly  the  plaintiff  prevailed.  The  defendant  appealed. 

In  dismissing  the  appeal,  Thesiger  L.J.  took  the  opportunity  to  review  comprehensively  the  case  law  on  the  question 
of  implied  easements.  His  conclusion  has  become  the  leading  statement  of  general  principles: 

"We  have  had  a  considerable  number  of  cases  cited  to  us,  and  out  of  them  I  think  that  two  propositions  may  be  stated 
as  what  I  may  call  the  general  rules  governing  cases  of  this  kind.  The  first  of  these  rules  is,  that  on  the  grant  by  the 
owner  of  a  tenement  of  pan  of  that  tenement  as  it  is  then  used  and  enjoyed,  there  will  pass  to  the  grantee  all  those 
continuous  and  apparent  easements  (by  which,  of  course,  I  mean  quasi-easements),  1  or,  in  other  words,  all  those 
easements  which  are  necessary  to  the  reasonable  enjoyment  of  the  property  granted,  and  which  have  been  and  are  at 
the  time  of  the  grant  used  by  the  owners  of  the  entirety  for  the  benefit  of  the  pan  granted. 


1  A  quasi-easement  is  a  right  which  would  be  an  easement  but  for  the  fact  that  the  dominant 
and  servient  tenements  are  owned  by  the  same  person.  Example:  if  X  owns  two  adjoining  lots, 
Blackacre  and  Whiteacre,  and  uses  a  path  over  the  former  to  get  to  the  latter,  he  has  a 
quasi-easement  of  right  of  way  over  Blackacre. 
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The  second  proposition  is  that,  if  the  grantor  intends  to  reserve  any  right  over  the  tenement  granted,  it  is  his  duty  to 
reserve  it  expressly  in  the  grant.  Those  are  the  general  rules  governing  cases  of  this  kind,  but  the  second  of  those  rules 
is  subject  to  certain  exceptions.  One  of  those  exceptions  is  the  well-known  exception  which  attaches  to  cases  of  what 
are  called  ways  of  necessity;  and  I  do  not  dispute  for  a  moment  that  there  may  be,  and  probably  are,  certain  other 
exceptions,  to  which  I  shall  refer  before  I  close  my  observations  upon  this  case. 

Both  of  the  general  rules  which  I  have  mentioned  are  founded  upon  a  maxim  which  is  as  well  established  by  authority 
as  it  is  consonant  to  reason  and  common  sense,  viz.,  that  a  grantor  shall  not  derogate  from  his  grant.  It  has  been 
argued  before  us  that  there  is  no  distinction  between  what  has  been  called  an  implied  grant  and  what  is  attempted  to 
be  established  under  the  name  of  an  implied  reservation;  and  that  such  a  distinction  between  the  implied  grant  and  the 
implied  reservation  is  a  mere  modem  invention,  and  one  which  runs  contrary,  not  only  to  the  general  practice  upon 
which  land  has  been  bought  and  sold  for  a  considerable  time,  but  also  to  authorities  which  are  said  to  be  clear  and 
distinct  upon  the  matter.  So  far,  however,  from  that  distinction  being  one  which  was  laid  down  for  the  first  time  by 
and  which  is  to  be  attributed  to  Lord  Westbury  in  Suffield  v.  Brown  ...  it  appears  to  me  that  it  has  existed  almost  as 
far  back  as  we  can  trace  the  law  upon  the  subject. " 

The  authorities,  Thesiger  L.J.  went  on  to  say,  are  to  the  effect  that  an  implied  grant  must  be  distinguished  from  an 
implied  reservation:  as  a  result  of  the  principle  that  "a  man  cannot  derogate  from  his  own  grant  ...  as  a  general  rule 
no  implication  can  be  made  of  a  reservation  of  an  easement  to  the  grantor,  although  there  may  be  an  implication  of 
a  grant  to  the  grantee" .  Later  he  said:  '"in  the  case  of  a  grant  you  may  imply  a  grantor  of  such  continuous  and  apparent 
easements  or  such  easements  as  are  necessary  to  the  reasonable  enjoyment  of  the  property  conveyed  and  have  in  fact 
been  enjoyed  during  the  unity  of  ownership,  but  that,  with  the  exception  which  I  have  referred  to  of  easements  of 
necessity,  you  cannot  imply  a  similar  reservation  in  favour  of  the  grantor  of  land". 
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EXCEPTIONS  TO  THE  GENERAL  RULES 


In  the  passage  quoted  above  Thesiger  L  J.  referred  to  exceptions  to  the  general  rules,  and  cited 
one  -  "ways  of  necessity" .  The  others  are  discussed  below.  "Ways  of  necessity"  are  rights  of  way 
to  land  that  would  otherwise  be  landlocked.  Because  of  the  fiction  that  all  easements  are  created 
in  a  grant,  the  traditional  position  of  the  common  law  was  that  even  an  access  right  to  otherwise 
landlocked  land  were  the  product  of  the  intention  of  the  parties,  not  a  result  of  some  public  policy, 
even  though  in  the  vast  majority  of  cases  courts  have  professed  to  find  such  an  intention.  You  can 
see  the  application  of  this  doctrine  in  the  Wilkes  v.  Greenwav  case,  discussed  above  in  note  1  on 
p.  154.  The  successful  adverse  possessor  did  not  gain  an  easement  because  there  was  clearly  no 
intention  among  the  parties  that  he  do  so.  Some  commentators  and  judges  have  suggested  that 
public  policy  (presumably  a  policy  of  utilisation  of  land  by  the  owner)  ought  to  require  an 
easement  of  necessity  in  such  circumstances,  but  this  position  was  rejected  by  the  English  Court 
of  Appeal  in  Nickerson  v.  Barraclough  [1981]  1  Ch.  246  (C.A.),  a  case  in  which  the  normal 
implication  of  intention  was  specifically  negatived  by  a  clause  in  the  conveyance. 

In  Ontario  the  Road  Access  Act.  R.S.O.  1990,  c.  R-34  effectively  provides  a  statutory  easement 
of  necessity.  Sections  2  and  3  of  the  Act  provide: 

2.  (1)  No  person  shall  construct,  place  or  maintain  a  barrier  or  other  obstacle  over  an  access  road,  not  being  a 
common  road,  that,  as  a  result,  prevents  all  road  access  to  one  or  more  parcels  of  land  or  to  boat  docking  facilities 
therefor,  not  owned  by  that  person  unless 

(a)  that  person  has  made  application  to  a  judge  for  an  order  closing  the  road  . . . ; 

(b)  the  closure  is  made  in  accordance  with  an  agreement  with  the  owners  of  the  land  affected  thereby; 

(c)  the  closure  is  of  a  temporary  nature  for  the  purposes  of  repair  or  maintenance  of  the  road;  or 

(d)  the  closure  is  made  for  a  single  period  of  no  greater  than  twenty-four  hours  in  a  year  for  the  purpose  of  preventing 
the  acquisition  of  prescriptive  rights. 

2.  (2)  No  person  shall  construct,  place  or  maintain  a  barrier  or  other  obstacle  over  a  common  road  that  as  a  result 
prevents  the  use  of  the  road  unless 

(a)  that  person  has  made  application  to  a  judge  for  an  order  closing  the  road  ...; 

(b)  the  closure  is  of  a  temporary  nature  for  the  purposes  of  repair  or  maintenance  of  the  road. 

3.  The  judge  may  grant  the  closing  order  upon  being  satisfied  that  the  cloure  of  the  road  is  reasonably  necessary  to 
prevent  substantial  damage  or  injury  to  the  interests  of  the  applicant  or  is  reasonably  necessary  for  some  purpose  in 
the  public  interest  and  the  judge  may  impose  such  terms  and  conditions  as  the  judge  considers  are  reasonable  and  just 
under  the  circumstances,  including  a  requirement  that  a  suitable  alternate  road  be  provided. 
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In  reviewing  the  material  below  on  the  other  three  exceptions,  you  should  note  that  judges  and  writers  on  the  subject 
may  organise  them  differently  than  we  have  done,  but  the  substance  of  what  they  say  is  the  same. 

The  second  exception  is  that  of  mutual  easements.  An  obvious  example  is  one  of  support  enjoyed  by  two  houses  built 
touching  each  other.  Another  example  is  discussed  in  Balfour  and  Mendes  da  Costa,  Property  Law:  Cases  Texts  and 
Materials: 

Thesiger  L.J.  further  considered  the  question  of  whether  there  were  other  exceptions  to  the  principle  against  implied 
reservation  and  discussed,  in  this  connection,  Pver  v.  Carter  (1857),  156  E.R.  1472  (Exch.)  and  Richards  v.  Rose 
(1853)  156  E.R.  93.  In  disapproving  Pver  for  denying  any  distinction  between  implied  reservation  and  implied  grant, 
Thesiger  L.J.  had  summarized  the  facts  of  the  case  as  follows: 

"A  house  was  conveyed  to  the  Defendant  by  a  person  who  was  the  owner  of  that  house,  and  also  of  the  house  which 
was  subsequently  conveyed  to  the  Plaintiff;  and  there  had  been  during  the  unity  of  the  ownership  the  enjoyment  of 
the  easement  of  a  spout  which  extended  from  the  Defendant's  premises  over  the  Plaintiffs  premises,  and  by  which 
water  was  conveyed  on  to  the  latter.  But  it  is  material  to  observe  that  the  water  when  it  came  on  to  what  were 
subsequently  the  Plaintiff’s  premises  was  conveyed  into  a  drain  on  the  Plaintiff's  premises,  which  drain  passed  through 
the  Defendant's  premises,  and  in  that  way  went  out  into  the  common  sewer.  Subsequently  the  house  over  which  this 
easement  existed  was  conveyed  to  the 'Plaintiff,  and  upon  an  obstruction  of  the  drains  in  the  Defendant's  house,  which, 
be  it  observed,  immediately  caused  a  flooding  of  the  Plaintiff's  house  by  the  very  water  coming  from  the  Defendant's 
house,  the  Plaintiff  brought  his  action,  and  it  was  held  there  that  the  Plaintiff  was  entitled  to  maintain  his  action,  and 
that  upon  the  original  conveyance  to  the  Defendant  there  was  a  reservation  to  the  grantor  of  the  right  to  carry  away 
this  water  which  came  from  the  Defendant's  premises  by  the  medium  of  the  drain  which  also  went  through  his 
premises". 

He  then  said  of  Pver: 

"I  cannot  see  that  there  is  anything  unreasonable  in  supposing  that  in  such  a  case,  where  the  Defendant  under  his  grant 
is  to  take  this  easement,  which  had  been  enjoyed  during  the  unity  of  ownership,  of  pouring  his  water  upon  the 
grantor's  land,  he  should  also  be  held  to  take  it  subject  to  the  reciprocal  and  mutual  easement  by  which  that  very  same 
water  was  carried  into  the  drain  on  that  land  and  then  back  through  the  land  of  the  person  from  whose  land  the  water 
came.  It  seems  to  me  to  be  consistent  with  reason  and  common  sense  that  these  reciprocal  easements  should  be 
implied." 

The  third  exception  is  provided  by  situations  in  which  it  is  necessary  to  imply  the  reservation  of 
an  easement  in  order  to  permit  a  grantor  to  fulfill  his  or  her  obligations  to  a  grantee  in  a 
simultaneous  sale  of  two  pieces  of  land.  Again,  Balfour  and  Mendes  da  Costa's  discussion  of 
Wheeldon  deals  with  this  exception: 

Thesiger  L.J.  also  alluded  -  although  it  was  not  raised  by  the  facts  of  the  case  -  to  the  question  of  easements  implied 
in  the  case  of  simultaneous  grants  where  the  grantor,  instead  of  severing  part  of  his  land  and  retaining  the  rest, 
conveys  all  his  land  to  two  or  more  grantees  at  one  time.  He  referred  to  Swansborough  v.  Coventry  (1832),  131  E.R. 
629: 

"That  was  a  case  of  a  sale  by  auction  of  different  lots  to  different  persons  at  the  same  time,  and  it  was  argued  (and 
I  particularly  direct  attention  to  this)  that  such  a  case  must  stand  upon  exactly  the  same  footing  as  if  the  land  in  respect 
of  which  the  easement  was  claimed  had  been  conveyed  first;  consequently  the  case  would  be  one  in  which  a  grant  of 
the  easement  would  be  implied.  Now  observe  what  that  admits,  and  the  argument  so  dealt  with  upon  that  footing.  It 
admits  that  priority  in  time  of  the  conveyance  was  a  material  point  for  consideration,  because,  if  it  had  not  been 
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D)  CREATION  BY  PRESUMED  GRANT 

This  section  examines  the  third  of  the  three  ways  by  which  easements  can  be  created  -  by 
"presumed"  grant.  This  is  also  known  as  creating  easements  by  prescription.  Although  the  crucial 
factor  is  long  use  the  fiction  of  creation  by  grant  in  a  transaction  between  parties  is  retained  in 
English  law  through  the  notion  that  the  grant  of  an  easement  either  preceded  "legal  memory" 
(pre-1189)  or  was  made  in  modem  times  (post- 11 89)  but  had  been  lost.  The  first  of  these  types 
of  presumed  grant  has  never  been  available  in  the  Canadian  common  law  of  real  property.  The 
second  was  once  available  but  in  both  Canada  and  England  legislation,  initially  introduced  to 
simplify  and  standardise  the  rules  on  "lost  modem  grants",  now  governs  the  vast  majority  of 
claims.  These  legislative  provisions,  initially  contained  in  the  English  Prescription  Act  of  1832, 
are  contained  in  Ontario's  Limitations  Act.  For  the  purposes  of  this  course  you  need  only  concern 
yourself  with  prescriptive  easements  arising  under  the  Act. 

Prescription  is  not  like  adverse  possession,  despite  the  fact  that  the  Limitations  Act  and  the  notion 
of  long  use  are  common  to  both.  Prescription  applies  only  to  non-possessory  rights  and  requires 
lesser  acts  than  possessory  title  does,  and  it  is  not  even  formally  cast  as  a  defence.  There  are  other 
significant  differences  also,  as  outlined  in  the  legislative  provisions  reproduced  below  and  in  the 
extract  from  Mendes  da  Costa  and  Balfour  which  follow  them.  The  relevant  sections  of  the 
Limitations  Act  are: 

31)  No  claim  that  may  be  made  lawfully  at  the  common  law,  by  custom,  prescription  or  grant,  to  any  way  or  other 
easement,  or  to  any  water  course,  or  the  use  of  any  water  to  be  enjoyed,  or  derived  upon,  over  or  from  any  land  or 
water  of  the  Crown  or  being  the  property  of  any  person,  when  the  way  or  other  matter  as  herein  last  before-mentioned 
has  been  actually  enjoyed  by  any  person  claiming  right  thereto  without  interruption  for  the  full  period  of  twenty  years 
shall  be  defeated  or  destroyed  by  showing  only  that  the  way  or  other  matter  was  first  enjoyed  at  any  time  prior  to  the 
period  of  twenty  years,  but,  nevertheless  the  claim  may  be  defeated  in  any  other  way  by  which  it  is  now  liable  to  be 
defeated,  and  where  the  way  or  other  matter  as  herein  last  before-mentioned  has  been  so  enjoyed  for  the  full  period 
of  forty  years,  the  right  thereto  shall  be  deemed  absolute  and  indefeasible,  unless  it  appears  that  it  was  enjoyed  by 
some  consent  or  agreement  expressly  given  or  made  for  that  purpose  by  deed  or  writing. 

32)  Each  of  the  respective  periods  of  years  mentioned  in  sections  30  and  3 1  shall  be  deemed  and  taken  to  be  the  period 
next  before  some  action  wherein  the  claim  or  matter  to  which  such  period  relates  was  or  is  brought  into  question,  and 
no  act  or  other  maner  shall  be  deemed  an  interruption  within  the  meaning  of  those  sections  unless  the  same  has  been 
submitted  to  or  acquiesced  in  for  one  year  after  the  person  interrupted  has  had  notice  thereon  and  of  the  person  making 
or  authorizing  the  same  to  be  made. 

33)  No  person  shall  acquire  a  right  by  prescription  to  the  access  and  use  of  light  or  to  the  access  and  use  of  air  to  or 
for  any  dwelling-house,  work-shop  or  other  building,  but  this  section  does  not  apply  to  any  such  right  acquired  by 
twenty  years  use  before  the  5th  day  of  March  1880. 

35)  No  easement  in  respect  of  wires  or  cables  attached  to  property  or  buildings  or  passing  through  or  carried  over  such 
property  or  buildings  shall  be  deemed  to  have  been  acquired  or  shall  hereafter  be  acquired  by  prescription  or  otherwise 
than  by  grant  from  the  owner  of  the  property  or  buildings. 
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USER  AS  OF  RIGHT 


Merely  establishing  that  the  right  has  been  exercised  for  the  correct  period  of  time  is  not  enough 
to  make  out  a  claim  for  a  prescriptive  easement.  The  common  law  rules  on  the  nature  and  quality 
of  use  also  have  to  be  adhered  to.  These  were  developed  in  the  context  of  "lost  modem  grant" 
claims,  but  have  always  been  used  for  statutory  prescription  also.  It  might  be  useful  to  think  of 
these  as  laying  down  requirements  for  the  quality  of  use  of  an  alleged  easement  in  the  same  way 
that  the  courts  developed  rules  for  the  quality  of  possession  in  adverse  possession  law. 

The  principal  rules  are  twofold.  First,  the  use  must  be  continuous.  This  does  not  mean  that  the 
claimant  must  have  used  the  alleged  easement  every  day.  Continuity  is  judged  according  to  the 
nature  of  the  right  being  asserted  -  see  the  discussion  of  Axler  v.  Chisholm  below. 

Second,  the  claimant  of  the  easement  has  to  have  exercised  "user  as  of  right".  This  means  that  the 
claimant  has  to  have  exercised  the  alleged  right  in  such  a  way  that  he  or  she  can  be  seen  as  having 
said:  "Of  course  I  have  a  right  to  do  this".  Conversely,  the  servient  tenement  owner  can  be  said 
to  have  acquiesced  in  the  use  by  right.  This  requirement  of  "user  as  of  right"  is  said  to  consist  of 
three  sub-mles,  summarised  in  the  Latin  maxim  nec  clam,  nec  vi.  nec  precario  -  no  secrecy,  no 
violence,  no  permission. 

"No  Violence"  requires  the  claimant  to  have  used  the  easement  without  brushing  aside  significant 
protest  by  the  owner.  Note,  however,  that  similar  acts  can  represent  both  an  assertion  of  a  right 
and  use  not  by  right  but  by  violence.  Take  the  case  of  a  right  of  way  which  the  servient  tenement 
owner  blocks  off.  If  the  dominant  tenement  owner  removes  the  obstruction  the  court  may  well  find 
that  he  or  she  is  saying:  "I  am  removing  the  obstruction  because  it  is  my  right  to  use  this  path  and 
you  have  no  right  to  block  it".  If  the  servient  tenement  owner  does  nothing  further,  the  court 
might  also  say  that  he  or  she  has  acquiesced  to  this  assertion  of  a  right.  But  if  another  obstruction 
is  placed  in  the  way,  and  again  removed,  we  get  much  closer  to  non-acquiescence  and  a  violation 
of  the  "no  violence"  rule.  Thus  whether  an  action  constitutes  "user  as  of  right"  or  user  by  violence 
can  depend  on  all  the  circumstances. 

"No  secrecy"  means  that  the  easement  must  be  used  openly  so  that  the  servient  tenement  owner 
knows  about  it  and  acquiesces.  When  dealing  with  the  "no  secrecy"  requirement  courts  use 
phrases  such  as  openly,  notoriously,  without  stealth,  etc.  This  is  a  good  statement  of  the  principle: 
"the  rights  alleged  may  only  be  claimed  if  the  benefit  was  enjoyed  as  of  right,  in  an  open  and 
notorious  manner  sufficient  to  convey  to  the  mind  of  the  servient  owner  the  fact  that  a  claim  was 
being  asserted  which,  if  it  was  acquiesced  in,  would  ultimately  ripen  into  a  right".  Thus  again 
acquiescence  is  at  the  root  of  prescription. 

A  case  on  secrecy  is  Axler  v.  Chisholm  (1977),  79  D.L.R.  (3d)  97  (Ont.  H.C.).  The  plaintiff 
argued  that  she  was  entitled  to  a  prescriptive  easement  over  a  part  of  the  defendant's  lake  front 
lot  for  the  purpose  of  storing  a  portable  dock.  The  plaintiff  had  stored  her  portable  dock  on  the 
defendant's  land  from  October  to  May  every  year  between  1945  and  1969,  at  which  point  the 
defendant  objected.  The  evidence  showed  that  until  1952  the  owner  of  the  servient  tenement  only 
visited  it  twice  a  year  during  the  summer;  it  was  otherwise  undeveloped  and  unoccupied.  In  1952 
the  lot  was  sold,  and  the  new  owner  probably  came  to  know  about  the  storage  of  the  portable  dock 
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and  permitted  it.  In  1968  the  property  was  again  sold,  to  Chisholm,  who,  the  following  year, 
objected  to  having  the  dock  stored  on  his  land.  Craig  J.  held,  inter  alia,  that  no  prescriptive 
easement  had  been  established.  The  necessary  20-year  prescription  period  ran  from  1950  until  the 
plaintiff  began  her  action  in  1970.  And  on  the  facts  there  had  not  been  20  years  of  continuous 
"user  as  of  right".  The  fact  that  the  use  was  seasonal  and  intermittent  did  not  of  itself  prevent  it 
from  being  continuous,  for  continuous  means  different  things  in  different  circumstances.  But  the 
intermittent  nature  of  the  use  meant  that  in  the  circumstances  it  was  "clam".  The  "no  secrecy" 
requirement  meant  that  the  servient  tenement  owner  must  have  had  knowledge,  actual  or 
constructive  (the  means  of  knowledge),  of  use  of  the  easement,  and  the  onus  of  proving  such 
knowledge  rested  with  the  plaintiff.  In  this  case  the  plaintiff  was  unable  to  show  that  the  owner 
between  1950  and  1952  had  such  knowledge,  since  the  dock  was  stored  on  the  land  in  wintertime 
and  the  owners  only  visited  the  lot  in  summer.  Craig  J  stated:  "it  should  not  be  held  that  an  owner 
of  a  vacant  summer  cottage  lot  has  an  obligation  to  inspect  his  or  her  boundaries  of  the  lot  at 
certain  seasons  of  the  year;  or  that  failure  to  do  so  would  be  to  risk  loss  of  property  rights". 

The  issue  of  permission  is  dealt  with  in  Garfinkel  v.  Kleinberg.  below.  As  you  read  it  pay  special 
attention  to  the  difference  between  acquiescence  by  the  servient  tenement  owner  and  permission 
from  that  person. 


GARFINKEL  v.  KLEINBERG.  [1955]  2  D.L.R.  844  (Ont.  C.A.) 

The  judgment  of  the  Court  was  delivered  by  F.  G.  Mackay  J.A.:  This  is  an  appeal  by  the  defendants  from  the 
judgment  of  His  Honour  Judge  Lovering  of  the  County  Court  of  the  County  of  York,  dated  January  26,  1954.  The 
plaintiff  is  the  owner  of  the  premises  known  as  120  Markham  St.  in  the  City  of  Toronto  and  the  defendants  are  the 
owners  of  the  premises  immediately  adjoining  on  the  south,  known  as  1 18  Markham  St.  There  is  a  party-wall  between 
the  two  houses.  The  plaintiffs  claim  is  that  he  has  acquired  a  prescriptive  right  to  use  a  chimney  in  the  wall  of  the 
defendants'  house.  This  chimney  is  entirely  on  the  property  of  the  defendants  and  is  located  at  a  point  close  to  where 
the  walls  of  the  two  houses  join  to  become  a  party-wall.  The  defendants  plead  that  if  the  plaintiff  used  the  chimney 
he  did  so  in  secret  and  without  their  knowledge....  At  the  trial  the  defendants  attempted  to  prove  that  the  use  of  the 
chimney  by  the  plaintiff  first  commenced  in  the  year  1949.  The  learned  trial  Judge  rejected  this  defense.  He  also  found 
against  the  defendants  on  the  other  defenses  pleaded  and  held  that  the  plaintiff  was  entitled  to  a  declaration  that  he  had 
acquired  a  prescriptive  right  to  the  use  of  the  chimney,  and  granted  an  injunction  restraining  the  defendants  from 
interfering  with  such  use.  I  am  of  the  opinion  that  the  learned  trial  Judge  was  right. 

The  evidence  relating  to  the  ownership  and  occupancy  of  the  two  properties  is  as  follows:  The  plaintiff  purchased  the 
property  known  as  120  Markham  St.  from  Gustave  and  Oscar  S.  Kling  by  deed  dated  July  31,  1911,  and  registered 
on  January  10,  1912.  The  vendors  also  owned  the  property  immediately  adjoining  on  the  south  and  in  their  deed  to 
the  plaintiff  they  reserved  the  right  to  use  the  south  wall  of  the  plaintiffs  house  as  a  party-wall  for  a  house  to  be  built 
on  their  remaining  land.  The  plaintiffs'  evidence  is  that  this  house,  now  known  as  118  Markham  St.,  was  built  in 
1912.  Prior  to  the  building  of  that  house  there  was  a  chimney  built  against  the  south  wall  of  the  plaintiff's  house  and 
used  by  him  in  connection  with  his  furnace.  In  building  No.  118  Markham  St.,  the  Kling  brothers  tore  down  this 
chimney  and  erected  the  chimney  that  the  plaintiff  now  claims  a  prescriptive  right  to  use.  He  says  that  at  that  time  the 
workman  made  an  opening  to  the  chimney  through  his  south  wall  and  the  adjoining  wall  of  house  No.  118  for  this 
purpose,  with  the  knowledge  and  consent  of  the  Kling  brothers,  and  that  he  has  used  it  continuously  from  that  time 
until  the  difficulties  arose  between  himself  and  the  defendants  in  1952,  when  this  action  was  commenced.  There  was 
no  agreement  in  writing  nor  was  there  any  further  oral  discussion  as  to  the  plaintiff's  use  of  this  chimney  during  the 
occupancy  of  118  Markham  St.  by  the  Kling  brothers  or  by  any  subsequent  owners  of  that  property,  although  there 
was  a  written  agreement  in  the  year  1913  relating  to  overhanging  eaves  and  drains.  By  deed  dated  September  15, 
1921,  the  Kling  brothers  sold  house  Number  118  to  one  Harry  Hurovitz.  Hurovitz  sold  the  property  in  1922  and 
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E)  THE  SCOPE  OF  EASEMENTS 


An  easement  granted  for  one  purpose  cannot  be  used  for  another.  See  Malden  Farms  Ltd,  v. 
Nicholson  (1956),  3  D.L.R.  (2d)  236  (Ont.  C.A.).  In  1916  the  owner  of  the  servient  tenement 
granted  the  owner  of  the  dominant  tenement  (which  was  farmland)  a  right  of  way  across  his  land 
for  persons,  animals  and  vehicles.  In  the  early  1 950 ’ s  the  successor  in  title  to  the  dominant 
tenement  began  to  develop  the  land  as  a  beach  resort,  and  the  right  of  way  was  used  by 
increasingly  large  numbers  of  vehicles.  The  Court  of  Appeal  sustained  an  injunction  granted  to 
the  successor  in  title  to  the  original  owner  of  the  servient  tenement.  Ay les worth  J.A.  noted  that 
the  applicable  principles  were  to  be  found  in  Gale  on  Easements: 

"According  to  the  present  state  of  the  authorities,  it  appears  that  the  grantee  of  a  right  of  way  is 
not  entitled  to  increase  the  legitimate  burden.  But,  on  the  other  hand,  the  legal  extent  of  his  right 
may  entitle  him  to  increase  the  amount  of  inconveniences  imposed  upon  the  servient  tenement  - 
e.g.,  by  placing  on  the  dominant  tenement  new  buildings  or  increasing  the  size  of  old  buildings. 
And  the  legal  extent  of  the  right  (in  other  words,  the  mode  as  distinct  from  the  extent  of  user) 
must,  it  seems,  be  ascertained  from  the  intention  of  the  parties  at  the  time  when  the  right  was 
created. 

He  then  held  that  "the  burden  of  the  easement  has  been  markedly  increased....  [It]  is  now 
burdened,  not  with  a  private  right  of  way  in  favour  of  appellant,  his  heirs  and  assigns,  as 
originally  contemplated,  but  with  a  use  of  the  way  for  appellant's  commercial  purposes  by  great 
numbers  of  the  public  who  travel  over  respondent's  lands  much  as  though  the  same  constituted 
a  public  highway  or  a  busy  toll-road."  Thus  the  appellant's  use  of  the  right  of  way  was  an 
"unauthorized  enlargement  and  alteration  in  the  character,  nature  and  extent  of  the  easement. " 

See  also  Re  Gordon  et  al  and  Regan  et  al  (1985),  15  D.L.R.  (4th)  651  (Ont.  H.C.).  The  parties 
were  each  entitled  to  a  right  of  way  over  a  mutual  private  drive  to  reach  their  respective  lots.  In 
1922  the  predecessors  in  title  to  one  of  the  parties  had  bought  some  adjoining  land  and  built  a 
garage  on  it  and  then  used  the  drive  to  reach  that  land  also,  which  practice  was  continued  by  the 
party  in  this  action.  But  he  now  wanted  to  convert  the  house  into  two  semi-detached  houses  and 
to  allow  the  purchasers  of  the  second  house  to  use  the  right  of  way  to  get  to  the  adjoining  land  and 
garage.  Griffiths  J.  held  first  that  a  right  of  way  remains  attached  to  each  part  of  a  dominant 
tenement  if  it  is  sub-divided  and  that,  absent  any  specific  restrictions  in  the  grant,  a  reasonable 
increase  in  use  is  permissible.  He  then  held  that  the  proposed  use  was  improper  because  a  right 
of  way  appurtenant  to  one  lot  cannot  be  used  colourably  to  reach  a  different,  adjoining  lot. 
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F)  TERMINATION  OF  EASEMENTS 

There  are  a  number  of  ways  to  extinguish  an  easement.  First,  by  statutory  provisions  allowing  an 
application  to  the  court  for  an  order  terminating  the  easement.  While  these  are  common  with 
respect  to  restrictive  covenants  (see  chapter  seven  below),  few  common  law  jurisdictions  have 
such  legislation  for  easements.  In  Canada  only  British  Columbia  does:  Property  Law  Act. 
R.S.B.C.  1979,  c.  340,  s.  31  (2). 

Second,  an  easement  is  terminated  by  operation  of  law  if  the  purpose  for  which  it  is  granted  comes 
to  an  end,  or  if  the  right  is  abused  (as  in  the  Malden  Farms  case  noted  above),  or  if  it  was  granted 
with  a  time  limit  and  the  time  expires,  or  if  the  owner  of  the  dominant  and  servient  tenement 
becomes  the  same  person.  Note,  however,  with  respect  to  this  last  point  that  if  the  same  person 
comes  into  possession  of  the  two  tenements  under  different  estates,  the  easement  will  merely  be 
suspended. 

Third,  an  easement  can  be  terminated  by  release,  express  or  implied.  The  burden  of  proof  is  very 
high  on  the  owner  of  a  servient  tenement  who  wants  to  argue  implied  release;  merely  showing  that 
the  use  was  stopped  for  some  period  of  time  will  not  suffice.  The  stoppage  must  amount  to  an 
abandonment  of  the  easement.  In  Barton  v.  Raine,  above,  Thorson  J.A.  dealt  thus  with  an 
argument  that  the  easement  that  a  period  of  non-use  had  terminated  the  easement:  "the  interruption 
in  its  use  which  occurred  following  the  father's  stroke  did  not  impair  that  easement,  which,  once 
acquired,  could  only  be  lost  by  non-user  on  evidence  clearly  establishing  an  intention  to  abandon 
it.  As  pointed  out  by  the  trial  Judge,  the  circumstances  of  the  non-user  in  this  case  were  not 
consistent  in  any  way  with  an  intention  to  abandon  the  right." 
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CHAPTER  SEVEN 
RESTRICTIVE  COVENANTS 


A)  INTRODUCTION 


Restrictive  covenants  are,  like  easements,  a  form  of  incorporeal  hereditament.  Begin  with  the 
notion  that  a  covenant  is  an  agreement  under  seal,  one  contained  in  a  deed.  In  the  context  of  real 
property  law,  it  is  an  agreement  by  which  one  person  agrees  to  do  something,  or  not  to  do 
something,  with  his  or  her  land,  for  the  benefit  of  the  other  party.  As  with  an  easement  created 
by  express  grant,  we  can  use  contract  law  to  say  that  the  terms  of  the  covenant  are  enforceable 
as  between  the  original  parties.  But,  again  similarly  to  an  easement,  the  issue  is  when  the  terms 
of  the  covenant  become  attached  to  the  land,  as  part  of  title  to  it,  and  are  therefore  enforceable 
by  and  against  successors  in  title  to  the  original  contracting  parties.  That  is,  at  what  point  will  the 
law  consider  the  covenant  to  be  an  interest  in  land. 

An  obvious  question  which  will  occur  to  you  at  this  point  is  -  what  is  the  difference  between 
covenants  and  easements?  We  are  not  going  to  answer  this  fully  at  the  moment,  because  the  entire 
answer  requires  us  to  understand  the  whole  chapter.  But  for  the  present  you  can  usefully  think  of 
a  covenant  as  (a)  requiring  an  owner  to  do  something  or  not  do  something  with  his  or  her  own 
land,  whereas  an  easement  gives  its  holder  the  right  to  go  onto  another's  land,  and  (b)  as  an 
agreement  containing  terms  and  conditions  that  would  not  amount  to  an  easement  by  the 
characteristics  outlined  in  Ellenborough  Park  or  because  of  the  restrictions  on  negative  easements 
noted  in  Phipps  v.  Pears.  There  are  other  differences,  but  the  point  is  that  covenants  principally 
affect  servient  land,  while  easements  only  do  so  inferentially,  and  that  covenants  are  potentially 
much  wider  in  scope  than  easements  -  although  there  are  limits  on  which  type  of  covenants  can 
go  with  title.  We  will  see  that  covenants  are  much  more  difficult  to  enforce  against 
successors-in-title  than  easements,  and  thus  you  would  never  attempt  to  argue  that  something  like 
a  right  of  way  was  a  covenant. 

A  paradigm  restrictive  covenant  (that's  a  term  of  art  which  will  be  explained  later)  would  be  a 
limit  on  the  kind  of  development  that  one  land  owner  could  undertake.  That  is,  you  own  land  and 
sell  half  of  it  off.  You  know  the  purchaser  is  a  yuppie  stockbroker  who  would  want  to  build  a 
large,  ugly  house  and  paint  it  pink.  You  insert  a  clause  in  the  conveyance  that  would  prevent  this. 
Restrictive  covenants  are  therefore  a  form  of  private  zoning.  Despite  the  introduction  of  public 
zoning  they  remain  part  of  the  law  and  are  widely  used.  There  is  some  debate  over  then- 
acceptability.  They  have  been  used  in  the  past  to  enforce  racial  segregation  -  refer  back  to  Re 
Noble  and  Wolf  -  and  generally,  as  one  author  puts  it,  they  "can  serve  a  variety  of  venal  interests" 
and  "are  the  willing  ally  of  the  'nimby'  "  Ziff,  Principles  of  Property  Law,  p.304. 
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At  this  stage  we  need  to  introduce  some  terms.  The  covenantor,  the  person  who  agrees  to  do 
something  or  not  to  do  something,  has  what  is  called  the  burden  of  the  covenant.  The  covenantee, 
the  person  for  whose  benefit  the  covenant  is  made,  has  what  is  called  the  benefit  of  the  covenant. 
Enforcing  the  burden  and  being  able  to  enforce  the  benefit  against  or  for  a  successor  in  title  to  the 
original  party  is  known  as  running  the  burden  or  the  benefit  of  the  covenant. 

Let  us  now  return  to  the  situation  with  which  we  began  -  two  persons  make  a  covenant  related  to 
land  which  is  enforceable  between  the  original  parties.  When  will  it  be  enforceable  for  and  against 
successors-in-title?  This  question  brings  a  rather  complicated  answer,  for  the  rules  on  running 
covenants  are  "unnecessarily  complex  and  occasionally  illogical":  Ontario  Law  Reform 
Commission,  Report  on  Covenants  Affecting  Freehold  Land.  1989,  p.  1.  We  will  begin  with  the 
common  law  rules,  and  then  deal  with  equity. 


B)  COVENANTS  AND  THE  COMMON  LAW 

The  general  rule  at  common  law  is  that  the  burden  of  a  covenant  will  not  be  run  in  any 
circumstances:  see  Austerberrv  v.  Oldham  below.  The  covenantee  would  still  have  an  action  in 
contract  against  the  original  covenantor,  but  this  would  be  useless  once  that  person  had  conveyed 
the  land  to  another. 

The  common  law,  however,  will  allow  the  benefit  to  run  in  certain  circumstances.  In  other  words 
successors  in  title  to  the  covenantee  can  enforce  a  covenant  against  the  original  covenantor,  but 
not  against  the  latter's  successors. 

There  are  three  conditions  which  must  be  met  before  the  common  law  will  even  allow  the  benefit 
to  run.  They  are: 

1)  The  original  covenantee  must  have  had  the  legal  estate  in  the  land  which  is  to  be  benefitted. 

2)  The  successor  in  title  to  the  original  covenantee  must  obtain  the  same  legal  estate  as  the  original 
covenantee,  and  the  benefit  must  have  been  intended  to  run  with  the  land,  not  to  have  been  a  mere 
personal  covenant. 

3)  The  covenant  "must  touch  and  concern  the  dominant  land"  (the  land  to  be  benefitted).  This  is 
what  the  Austerberrv  case  is  principally  about. 
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NOTES 


1)  We  will  return  to  the  question  of  whether  or  not  the  burden  of  the  covenant  should  run  at 
common  law  later  in  this  chapter.  It  is  necessary  to  first  understand  when  and  why  the  burden  of 
the  covenant  will  run  in  equity. 


2)  You  might  have  some  doubt  as  to  correctness  of  the  decision  in  Austerberrv  that  the  covenant 
there  did  not  touch  and  concern  the  land.  The  meaning  of  this  term  is  not  easy  to  grasp.  The 
leading  definition  is  from  Rogers  v.  Hosegood  [1900]  2  Ch.  388:  "the  covenant  must  either  affect 
the  land  as  regards  mode  of  occupation,  or  it  must  be  such  as  per  se,  and  not  merely  from 
collateral  circumstances,  affects  the  value  of  the  land".  That  is,  the  covenant  must  relate  to  the 
use  which  may  be  made  of  the  servient  land  and  such  limitation  on  use  or  requirement  of 
particular  use  must  affect  the  dominant  land  as  land,  must  not  be  personal.  We  will  return  to  the 
meaning  of  "touch  and  concern  the  land"  later  in  this  chapter. 


3)  In  Smith  et  al  v.  River  Douglas  Catchment  Board.  [1949]  2  K.B.  500  (C.A.)  various 
landowners  agreed  to  contribute  towards  riverbank  work  if  the  Board  agreed  to  maintain  the  banks 
afterwards.  When  the  bank  later  burst  successors  in  title  to  the  original  landowners  sued  on  the 
covenant.  The  court  held  that  the  benefit  of  the  covenant  could  run  since  it  touched  and  concerned 
the  land.  You  should  note  that  in  this  case  the  Board  had  no  land  of  its  own,  and  take  from  that 
the  point  that  the  requirements  for  running  the  benefit  do  not  include  a  requirement  that  there  be 
a  dominant  and  servient  tenement.  As  we  will  see,  this  is  a  requirement  for  running  the  burden 
in  equity. 
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C)  RESTRICTIVE  COVENANTS:  RUNNING  THE  BURDEN  IN  EQUITY 

INTRODUCTION 

We  have  seen  that  the  common  law  rule  is  that  the  burden  of  a  covenant  will  not  run.  But  equity 
will  run  the  burden  in  certain  circumstances.  This  is  where  the  term  of  art  "restrictive  covenants" 
comes  in.  A  restrictive  covenant  can  be  defined  as  a  covenant  that  equity  will  enforce  against 
successors  in  title  to  the  original  covenantor. 

The  rules  on  running  the  burden  of  covenants  in  equity  are  complicated,  and  that  complexity  is 
exacerbated  by  the  fact  that  there  are  also  requirements  for  running  the  benefit  in  equity.  In 
addition,  you  will  not  find  complete  agreement  among  either  judges  or  scholars  on  how  best  to 
organise  all  of  the  rules.  What  follows  is  our  view  of  how  best  to  do  this. 

There  are  four  principal  requirements  to  be  met  before  equity  will  run  the  burden  of  a  covenant, 
as  follows: 

1)  The  covenant  must  be  negative  in  substance;  hence  the  term  "restrictive"  covenant.  It  may  be 
positive  in  form,  as  the  covenant  is  in  Tulk  v.  Moxhav:  "keep  and  maintain  the  said  piece  of 
ground  ...  in  an  open  state,  uncovered  with  any  buildings".  But  this  is  negative  in  substance  -  it 
is  a  prohibition  on  development. 

2)  There  must  be  a  dominant  and  servient  tenement. 

3)  The  covenant  must  touch  and  concern  the  land  of  the  covenantee. 

4)  Successors-in-title  to  the  covenantor  must  have  notice  of  the  covenant. 

The  first  case  in  this  section,  Tulk  v.  Moxhav.  is  considered  to  be  the  origin  of  the  rule  that  equity 
will  run  the  burden  of  some  covenants.  Ask  yourself  what  the  basis  of  the  decision  is  in  Tulk.  and 
which  of  these  requirements  it  appears  to  lay  down? 


TULK  V.  MOXHAY  (1848),  41  E.R.  1143  (Ch.) 

In  the  year  1808  the  Plaintiff,  being  then  the  owner  in  fee  of  the  vacant  piece  of  ground  in  Leicester  Square,  as  well 
as  of  several  of  the  houses  forming  the  Square,  sold  the  piece  of  ground  by  the  description  of  "Leicester  Square  garden 
or  pleasure  ground,  with  the  equestrian  statue  then  standing  in  the  centre  thereof,  and  the  iron  railing  and  stone  work 
round  the  same, "  to  one  Elms  in  fee:  and  the  deed  of  conveyance  contained  a  covenant  by  Elms,  for  himself,  his  heirs, 
and  assigns,  with  the  Plaintiff,  his  heirs,  executors,  and  administrators,  "that  Elms,  his  heirs,  and  assigns  should,  and 
would  from  time  to  time,  and  at  all  times  thereafter  at  his  and  their  own  costs  and  charges,  keep  and  maintain  the  said 
piece  of  ground  and  square  garden,  and  the  iron  railing  round  the  same  in  its  then  form,  and  in  sufficient  and  proper 
repair  as  square  garden  and  pleasure  ground,  in  an  open  state,  uncovered  with  any  buildings,  in  neat  and  ornamental 
order;  and  that  it  should  be  lawful  for  the  inhabitants  of  Leicester  Square,  tenants  of  the  Plaintiff,  on  payment  of  a 


244 


NOTES 


1)  Galbraith  tells  us  that  a  restriction  on  who  may  buy  the  servient  land  does  not  relate  to  the 
dominant  land  as  land,  it  was  personal.  Austerberrv  v.  Oldham,  above,  held  that  a  covenant  to 
repair  a  road  was  for  public  benefit,  and  does  not  touch  and  concern  the  land  of  particular 
landowners.  In  Zetland  v.  Driver  [1939]  Ch  1  (C.A.)  the  covenant  was  to  the  effect  that  no 
alcohol  be  sold  on  the  servient  land  and  that  "no  act  or  thing  shall  be  done  or  permitted  which  in 
the  opinion  of  the  vendor  [dominant  tenement  owner]  would  be  a  public  or  private  nuisance  or 
prejudicial  or  detrimental  to  the  vendor  or  owners  or  occupiers  of  any  adjoining  property  or  to 
the  neighbourhood".  The  servient  tenement  owner  argued  that  this  did  not  touch  and  concern 
because  it  was  made  not  only  for  the  dominant  tenement  but  also  for  the  neighbourhood  as  a 
whole.  Farwell  J.  rejected  this  contention,  holding  that  "the  paramount  purpose"  of  the  covenant 
"is  to  benefit  and  protect  the  unsold  land  of  the  vendor....  [n]othing  which  would  be  a  nuisance 
or  annoyance  to  an  adjoining  owner  of  the  neighbourhood  is  within  the  covenant,  unless  it  is  also 
injurious  to  the  unsold  land  of  the  vendor". 


2)  The  most  common  form  of  restrictive  covenant  is  a  limitation  on  development,  and  therefore 
one  can  assume  that  such  a  covenant  touches  and  concerns  the  land.  But  how  much  land?  In  Earl 
of  Leicester  v.  Wells-next-the-Sea  Urban  District  Council  [1973]  1  Ch  1 10  the  court  accepted  that 
restrictions  on  a  19-acre  plot  could  benefit  a  32,000  acre  estate.  In  Re  Ballard's  Conveyance 
[1937]  Ch  473  building  restrictions  on  an  18-acre  plot  were  held  not  to  be  enforceable  in  favour 
of  an  estate  of  1,700  acres.  The  court  stated:  "it  appears  to  me  quite  obvious  that  while  a  breach 
of  the  stipulations  might  possibly  affect  a  portion  of  that  area  in  the  vicinity  of  the  applicant's 
land,  the  largest  part  of  this  area  of  1,700  acres  could  not  possibly  be  affected  by  any  breach  of 
any  of  the  stipulations". 


3)  In  Jain  v.  Nepean  (1989),  69  O.R.  (2d)  353  (H.C.J.)  a  municipality  sold  lots  in  an  industrial 
park.  Wishing  to  encourage  development  and  not  speculation,  it  inserted  covenants  requiring  the 
purchasers  to  build  by  a  certain  date,  which  were  said  to  be  for  the  benefit  of  other  lands  of  the 
municipality.  They  were  held  to  be  positive  covenants,  but  in  addition  it  was  said  that  they  did 
not  touch  and  concern  any  land  retained  by  the  municipality,  but  benefitted  the  municipality  qua 
municipality.  They  were  an  adjunct  to  municipal  development  policy. 
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PI  RESTRICTIVE  COVENANTS:  RUNNING  THE  BENEFIT  IN  EQUITY 

INTRODUCTION 

As  a  restrictive  covenant  is  an  equitable  interest  in  land,  equity  also  devised  rules  for  when  it 
would  run  the  benefit  of  one.  That  is,  one  cannot  rely  on  the  common  law  rules  to  run  the  benefit. 

The  principal  rule  that  must  be  met  before  the  benefit  of  a  covenant  will  run  with  the  land  of  the 
covenantee  in  equity  is  that  it  must  be  intended  to  do  so,  that  "the  assignee  must  demonstrate 
entitlement  to  the  benefit".  If  he  or  she  cannot,  the  covenant  is  seen  as  a  purely  personal  one  to 
the  original  covenantee.  Some  authors  state  that  it  is  also  necessary  for  the  covenant  to  touch  and 
concern  the  land  of  the  covenantee,  but  I  have  included  that  among  the  requirements  for  the 
burden  running  discussed  in  the  previous  section. 

There  are  three  ways  to  establish  sufficient  intention,  to  "demonstrate  entitlement".  First,  the 
benefit  can  be  annexed  to  the  dominant  land  by  express  language  in  the  covenant.  One  can  use  the 
term  "annexed',  or  state  that  the  covenantee  makes  the  covenant  as  owner  of  the  lands.  See  the 
covenant  reproduced  on  page  24 T below. 

Second,  the  benefit  can  be  assigned,  as  can  any  contractual  right  in  equity.  This  must  be  expressly 
done  at  the  time  of  the  transfer  of  the  land  by  the  covenantee  and,  as  with  annexation  (see  the 
Sekretov  case  below),  Canadian  law  likely  requires  clear  language  as  to  the  land  being  benefitted. 

Third,  both  the  benefit  and  the  burden  will  run  for  restrictive  covenants  contained  in  what  is 
known  as  a  "building  scheme"  or  a  "scheme  of  development".  The  builder  of  a  sub-division  may 
want  to  impose  limits  on  uses  as  lots  are  sold  off,  both  to  keep  other  lots  attractive  and  to  be  able 
to  offer  consistency  in  the  type  of  neighbourhood  to  prospective  purchasers.  But  the  restrictive 
covenant  rules  create  problems  here.  For  one  thing,  the  developer  will  be  the  contracting  party 
whereas  the  real  covenantees  are  the  other  lot  owners,  present  and  future.  For  another,  each  lot 
owner  really  has  both  benefits  and  burdens  in  relation  to  all  other  owners.  None  of  these  problems 
are  insurmountable,  but  they  make  the  situation  "unwieldy",  for  they  require  "a  careful  pattern 
of  granting  reciprocal  covenants  on  each  initial  sale":  Ziff,  Principles  of  Property  Law,  p.  314. 
The  common  law  thus  made  an  exception  of  building  schemes  and  allowed  common  covenants  to 
run  for  and  against  all  lots  provided  four  conditions  were  met:  (i)  all  lots  must  derive  title  from 
a  common  vendor;  (ii)  there  must  be  a  clear  intention  that  the  covenants  apply  equally  in  benefit 
and  burden  to  all  lots;  (iii)  the  geographical  area  covered  by  the  scheme  must  be  clearly  defined: 
(iv)  all  purchasers  must  buy  lots  with  the  expectation  that  the  covenants  were  to  be  enforceable 
against  all  other  purchasers. 

The  Sekretov  case  below  is  an  attempted  annexation  case.  The  issue  is  whether  the  benefit  can  be 
annexed  to  the  dominant  land  if  the  land  to  be  benefitted  is  not  delineated  in  the  covenant  itself. 
In  Galbraith  v.  Madawaska  Judson  J.  also  deal  with  this  question.  After  dealing  with  the  "touch 
and  concern"  issue,  he  stated: 
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FI  THE  TERMINATION  OF  RESTRICTIVE  COVENANTS 

There  are  a  number  of  ways  in  which  a  restrictive  covenant  can  be  ended.  The  simplest  is  that  the 
covenant  might  have  been  designated  as  lasting  only  for  a  specified  period  of  time.  Another  is  that 
the  owner  of  the  two  tenements  may  become  the  same  person;  in  that  case  the  covenant  is 
extinguished  and  will  not  be  revived  by  a  later  splitting  of  ownership.  Note,  however,  that  this 
does  not  apply  in  a  building  scheme.  Third,  since  a  restrictive  covenant  is  an  equitable  interest 
in  land  it  is  susceptible  to  the  doctrine  of  laches.  Whether  or  not  the  delay  in  enforcing  rights  has 
been  unreasonable  is  always  a  question  to  be  decided  on  the  facts  of  each  case.  On  this  the  Ontario 
Law  Reform  Commission's  1989  Report  on  Covenants  Affecting  Freehold  Land  states  at  p.  50: 
"if  the  land  has  been  used  openly  for  many  years,  in  a  manner  inconsistent  with  the  covenant", 
it  will  "be  presumed  to  have  been  released".  Fourth,  the  courts  will  occasionally  consider  a 
covenant  to  have  become  obsolete  through  changes  in  the  character  of  the  neighbourhood  brought 
about  by  the  covenantee(s). 

Finally,  some  Canadian  provinces  (including  Ontario,  Alberta,  British  Columbia  and  P.E.I.)  have 
legislation  permitting  an  application  to  the  court  for  modification  or  removal  of  a  covenant.  The 
permitted  reasons  for  change  vary  from  jurisdiction  to  jurisdiction,  and  in  some  cases  include 
obsolence,  thus  likely  subsuming  the  equitable  rule  noted  above.  In  Ontario  the  Conveyancing  and 
Law  of  Property  Act.  R.S.O.  1990,  c.  C-34,  s.61  reads: 

61(1)  Where  there  is  annexed  to  land  a  condition  or  covenant  that  the  land  or  a  specified  part  of  it  is  not  to  be  built 
on  or  is  to  be  or  not  to  be  used  in  a  particular  manner,  or  any  other  condition  or  covenant  running  with  or  capable 
of  being  legally  annexed  to  land,  any  such  condition  or  covenant  may  be  modified  or  discharged  by  order  of  the 
Ontario  Court  (General  Division). 

The  leading  case  on  the  interpretation  of  what  is  now  s.61  is  Re  Beardmore  [1935]  4  D.L.R.  562 
(Ont.  C.A.).  At  issue  were  restrictive  covenants  in  a  building  scheme  which  designated  the  type 
of  buildings  which  could  be  erected.  An  application  was  made  under  what  is  now  s.  61  to  modify 
these  restrictions  and  allow  for  the  building  of  "double  duplexes"  and  "four  family  dwellings". 
This  was  apparently  needed  because  the  owners  were  having  great  difficulty  realising  on  the  lots. 
The  application  was  opposed  by  some  home  owners  in  the  building  scheme,  but  was  successful 
at  first  instance.  The  court  allowed  the  appeal.  Masten  J.A.  accepted  that  the  owners  were  having 
difficulty  selling  under  the  restrictions,  but  also  noted  that  the  opposing  parties  asserted  that  they 
only  bought  because  of  those  restrictions:  they  argued  that  their  property  would  lose  value  and 
that  they  would  be  deprived  of  amenities.  Masten  J.A.  said  that  the  guiding  principle  under  the 
statute  was  that  "the  order  should  not  be  made  unless  the  benefit  to  the  applicant  greatly  exceeds 
any  possible  detriment  to  the  respondents" .  Indeed,  "the  cases  decided  under  the  Act  are  consistent 
in  making  plain  the  extreme  caution  with  which  the  jurisdiction  in  question  is  to  be  exercised". 

A  recent  discharge  case  is  Parmenter  v.  British  Columbia  (1993),  30  R.P.R.  (2d)  302  (B.C.S.C.). 
Parmenter  acquired  land  from  the  province  in  1964  on  a  lease  to  purchase  agreement.  His  right 
to  purchase  was  conditional  on  his  making  certain  improvements,  which  he  did.  When  he  applied 
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to  buy  in  1974  he  was  told  for  the  first  time  that  the  land  was  subject  to  a  covenant  restricting  the 
uses  of  the  land  to  agricultural  purposes.  He  consented  to  the  covenant  because  he  did  not  wish 
to  lose  the  time  and  money  already  invested  in  the  land,  but  was  unable  to  make  a  success  of 
agricultural  ventures.  He  applied  to  the  government  for  removal  of  the  covenant,  and  the 
government  agreed  to  do  so  if  he  paid  $1 ,434,000.  This  was  the  difference  between  the  appraised 
value  of  the  land  with  the  covenant  and  its  value  without  it.  Parmenter  applied  for  removal  of  the 
covenant,  which  the  court  had  power  to  do  if  "by  reason  of  changes  in  the  character  of  the  land, 
the  neighbourhood  or  other  circumstances  the  court  considers  material,  the  registered  charge  or 
interest  is  obsolete":  Property  Law  Act.  R.S.B.C.  1979,  c.  340,  s.  31  (2)  (a). 

The  court  allowed  the  application.  It  held  that  while  the  character  of  the  land  had  not  changed, 
the  character  of  the  neighbourhood  had  changed  because  of  residential  and  recreational 
developments  in  and  around  nearby  Cultus  Lake.  It  mattered  not  that  the  nearest  development  was 
half  a  mile  away.  It  also  stated  that  Parmenter  had  shown  by  his  unsuccessful  efforts  to  farm  the 
land  that  it  was  not  suitable  for  this  type  of  use,  and  that  represented  "material  circumstances" 
which  it  took  into  account. 
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FI  NOTES  AND  PROBLEMS 

F)  Positive  Covenants:  Should  the  Burden  Run?.  As  the  common  law  will  not  run  the  burden  of 
any  covenant,  and  as  equity  will  only  run  the  burden  of  negative  covenants,  the  burden  of  positive 
covenants  will  not  run.  Although  this  has  been  criticised  in  cases,  government  reports,  and 
academic  writing,  the  rule  continues  to  be  adhered  to.  Not  untypical  of  judicial  commentary  is  that 
of  Nourse  L.J.  in  Rhone  v.  Stephens.  (1993),  67  P.  &  C.R.  9  (C.A.).  He  stated  that  "it  is  hard 
to  justify  its  [the  rule  on  positive  covenants]  retention  in  the  familiar  case  where  . . .  each  successor 
in  title  of  the  covenantor  . . .  has  the  clearest  possible  notice  of  the  covenant  and  effectively  agrees 
to  perform  it".  Nonetheless,  the  rule  in  Austerberrv  v.  Oldham  had  stood  for  a  long  time  and  he 
was  bound  by  it.  The  same  position  was  taken  by  the  House  of  Lords  in  this  case:  [1994]  2 
W.L.R.  429. 

The  reason  usually  given  is  that  to  run  the  burden  of  positive  covenants  would  impose  too  many 
burdens  on  too  much  land,  reducing  alienability  and  perhaps  coming  close  to  creating  a  variety 
of  estates  unknown  to  the  law.  As  Lord  Brougham  said  in  Keppell  v.  Bailey  (1834),  39  E.R.  1042 
(Ch):  "great  detriment  would  arise  and  much  confusion  of  rights  if  parties  were  allowed  to  invent 
new  modes  of  holding  and  enjoying  real  property,  and  to  impress  upon  their  lands  a  peculiar 
character,  which  should  follow  them  into  all  hands,  however  remote". 

In  fact,  it  is  not  entirely  true  to  say  that  the  burden  of  positive  covenants  will  never  be 
enforceable.  There  are  three  principal  ways  in  which  this  can  be  done. 

First,  some  statutes  provide  for  the  enforcement  of  positive  obligations  -  legislation  relating  to 
condominiums,  for  example,  prevents  buyers  from  evading  their  contribution  and  repair 
obligations,  and  planning  legislation  also  includes  provisions  for  the  enforcement  of  positive 
obligations. 

Second,  if  the  original  covenantor  also  covenants  to  bind  his  or  her  successor-in-title  to  covenant 
with  the  covenantee,  and  does  so,  one  creates  a  "chain"  of  covenants  through  which  the  current 
owner  can  be  made  liable.  The  holder  of  the  dominant  land  would  still  sue  the  original 
covenantor,  but  he  or  she  would  sue  the  next  in  the  chain,  etc,  with  the  civil  procedure  joinder 
rules  making  it  less  unwieldy  than  it  might  seem  at  first  sight.  In  addition  to  the  obvious  fact  that 
the  chain  will  become  increasingly  difficult  to  maintain  as  more  and  more  transactions  take  place, 
it  should  be  noted  that  only  damages  will  be  awarded  in  such  a  case  because  this  is  not  really  an 
"exception"  at  all,  it  is  contract  law.  The  positive  burdens  are  being  enforced  by  the  maintenance 
of  privity  of  contract,  not  because  they  are  obligations  relating  to  land. 

Third,  there  is  a  line  of  cases  establishing  what  is  called  the  "principle  of  benefit  and  burden". 
The  leading  case  is  Halsall  v.  Brizell.  [1957]  Ch  169.  Purchasers  of  plots  in  a  sub-division  created 
deeds  of  covenant  which  gave  them  the  right  to  use  the  roads,  sewers,  a  promenade  and  a  sea  wall 
provided  they  and  their  successors  made  periodic  payments  for  upkeep.  The  developer  retained 
these  lands.  The  court  held  that  the  successors  in  title  could  not  take  the  benefit  of  the  right  to  use 
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you  will  note  that  in  the  fifth  clause  of  the  covenant  it  says  that  any  future  conveyance  of  the  lands 
will  be  subject  to  "the  above  restrictions"  -  that  is,  not  number  6.  Thus  number  6  is  not  intended 
to  run  with  the  land,  it  is  intended  to  be  merely  a  personal  covenant.  Would  enforcement  of  such 
a  personal  contract  be  contrary  to  public  policy,  either  on  general  grounds  or  as  an  attempted  end- 
run  around  the  statute? 


REGISTERED  MAY  12,  1950 

AND  THE  GRANTEES  for  themselves  and  their  heirs,  executors.  Administrators  and  assigns,  hereby  Covenant, 
promise  and  agree  to  and  with  the  said  Grantor  and  his  heirs,  executors,  administrators  and  assigns  with  the  intention 
that  the  same  shall  run  with  the  lands  and  be  binding  upon  all  subsequent  Owners  or  Occupants  thereof. 

FIRSTLY:  That  the  said  lands  shall  be  used  for  Residential  Purposes  only. 

SECONDLY :  That  during  a  period  of  twenty  years  from  the  date  hereof  only  one  detached  dwelling  house  may  be 
erected  and  permitted  to  stand  at  any  time  on  each  lot  as  subdivided  and  laid  out  on  the  Registered  Plan. 

THIRDLY :  That  any  dwelling  house,  private  garage  or  other  outbuildings  erected  on  the  said  lands  shall  be  of  neat 
design  and  good  appearance  and  that  no  dwelling  house  shall  be  erected  or  placed  on  the  said  Lands  costing  less  than 
Eight  hundred  dollars  exclusive  of  any  garage  or  other  outbuildings. 

FOURTHLY :  That  no  part  of  any  building  or  erection  of  any  kind  other  than  fences  or  ornamental  arches,  pergolas 
or  other  similar  structures  shall  be  placed  or  erected  upon  the  said  lands  within  a  distance  of  Eight  feet  from  the  limits 
of  the  parcel,  other  than  the  shore  line. 

FIFTHLY :  That  any  Conveyance  of  the  said  lands  hereafter  made  shall  be  subject  to  the  above  restrictions  which  shall 
be  provided  for  and  insured  by  Covenants  in  the  above  terms  in  any  such  deed  made  by  and  on  behalf  of  the  Grantees 
and  their  heirs  executors  Administrators  and  assigns  and  all  successors  in  title  and  such  Covenants  shall  be  made  to 
run  with  the  said  lands. 

SIXTHLY :  That  no  sale  of  the  said  lands  or  any  part  thereof  shall  be  made  at  any  time,  to  any  person  who  is  not  a 
white  Gentile  nor  to  any  Company  or  Corporation  controlled  or  managed  by  other  than  white  Gentiles. 


